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I. INTRO DUCTIO N

InJune ,2017,w e re porte d onthe a ntic ipa te d d e c isionb ythe
CourtofAppe a lsforthe Ninth Circ uitinLos Angeles Lakers, Inc. v.
Federal Insurance Company c a se ,1 w hic h w ould d e c id e w he the r
c ove ra g e e xistsund e ra Dire c tors’a nd Offic e rs’Lia b ilityPolic yfora
c la ssa c tionfile d und e rthe Te le phone Consum e rProte c tionAc t.W ith
the TCPA’sre m e d yofa c tua ld a m a g e s2 or$500 pe rc a llor$1,500 pe r
c a llfora w illfulviola tion,3 e xposure und e rthe TCPA c a nb e
a stronom ic a l.Thus,w he the ra TCPA d e fe nd a ntc a nfind insura nc e to
c ove rTCPA c la im sisa nd ha sb e e na na re a ofd e e pinte re stforsuc h
d e fe nd a ntsa nd the irinsura nc e c a rrie rs.

The firstw a ve ofTCPA c ove ra g e litig a tiond e a ltw ith w he the rthe
a d ve rtising lia b ilityprovisionsofCGLpolic ie sc ove re d TCPA c la im s,
w ith the va stm a jorityofc a se sfind ing noc ove ra g e .4 Non-pub lic ly

1 15-55777(9th Cir.2015).
2 47U.S.C.§ 227(b )(3)(B) (“a na c tiontore c ove rfora c tua lm one ta ry

lossfrom suc h a viola tion,ortore c e ive $500 ind a m a g e sfore a c h suc h viola tion,
w hic he ve risg re a te r”).

3 H a shw v.De pa rtm e ntStore sNa tiona lBa nk,e t.a l.182 F.Supp.3d 935,
944 (D.M inn.2016) (“TCPA a lsoprovid e sforsta tutoryd a m a g e sof$500 pe r
viola tion,inthe a lte rna tive toa c tua ld a m a g e s...”).

4 M a rks,Does your D&O policy provide coverage for TCPA claims?, (28
Ja n2016) (http://rc m d .c om /b log /d oe s-your-d o-polic y-provid e -c ove ra g e -tc pa -
c la im s) (“De fe nd a ntsina TCPA a c tionha ve tra d itiona llysoug htc ove ra g e forthis
type ofc la im und e rthe a d ve rtising injuryorprope rtyd a m a g e c ove ra g e inthe ir
Ge ne ra lLia b ilitypolic y.Se ve ra lc ourtsha ve a rg ue d tha tthe re isnoc ove ra g e for
the se c la im sb e c a use the ya re style d a spe na ltie sund e rthe sta tute .Othe rc ourts
ha ve d isa g re e d a stow he the rthe viola tionofthe TCPA a m ountstoa viola tionofthe
rig httopriva c yd e pe nd e ntuponw he the rthe rig httopriva c yinc lud e sthe rig htto
se c lusion.W hile som e polic yhold e rsha ve ha d suc c e ssw ith thisa rg um e nt,m a ny
Ge ne ra lLia b ilityc a rrie rsa re now inc lud ing a spe c ific e xc lusioninthe irpolic ie sto
a d d re ssthe se c la im s.Asa re sult,polic yhold e rsa re looking e lse w he re forc ove ra g e .
Spe c ific a lly,m a nya re turning tothe irE& O a nd D& O polic ie s,w ith lim ite d suc c e ss”);
W rig ht,Bla se & M iko,A Primer on Insurance Coverage Issues under the Telephone
Consumer Protection Act,(3 M a rc h 2015) (http://w w w .klg a te s.c om /a -prim e r-on-
insura nc e -c ove ra g e -issue s-und e r-the -te le phone -c onsum e r-prote c tion-a c t-03-03-
2015/) (“Com pa nie sa nd ind ivid ua lsfa c ing TCPA c la im sha ve soug htinsura nc e
c ove ra g e ford e fe nse c osts,a sw e lla sthe c ostsofjud g m e ntorse ttle m e nt,und e ra t
le a stthre e d iffe re ntkind sofinsura nc e polic ie s,c om m e rc ia lg e ne ra llia b ility(“CGL”)
polic ie s,e rrorsa nd om issions(“E& O”) orprofe ssiona llia b ilitypolic ie s,a nd
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tra d e d c orpora te polic yhold e rshold ing D& O polic ie s5 the npivote d to
the se polic e stose c ure insura nc e c ove ra g e .

NoD& O c ove ra g e c a se involving TCPA litig a tionha d re a c he d a n
a ppe lla te c ourt...until now.6 Tod a y,the CourtofAppe a lsforthe Ninth
Circ uit– ove ra strong d isse nt– found tha tFe d e ra l’sD& O polic y
e xc lud e sc ove ra g e forthe TCPA c la im file d a g a instthe LosAng e le s
La ke rs.7

Dire c torsa nd Offic e rs(“D& O”) lia b ilitypolic ie s.Asd isc usse d b e low ,a lthoug h
polic yhold e rsha ve ha d som e suc c e ssse c uring c ove ra g e und e rthe se polic ie s,
insure rsa re inc re a sing lyc ha lle ng ing c ove ra g e forTCPA c la im soroutrig hte xc lud ing
TCPA lia b ilityund e rthe irpolic ie s.Inlig htofthisc ha ng ing la nd sc a pe ,polic yhold e rs
should c onsid e rthe irrisksa nd ,w he re a ppropria te ,c onsid e rse c uring polic ie stha t
spe c ific a llyc ove rTCPA lia b ility.The ke yinsura nc e c ove ra g e c onsid e ra tionsfor
tra d itiona lpolic ie sa re c onsid e re d b e low ,a long w ith a b rie fd isc ussionon
a lte rna tive polic ie s”).

5 La Croix,D&O Insurance: The Question of Coverage for TCPA Claims,
(Se pte m b e r15,2015) (http://w w w .d a nd od ia ry.c om /2015/09/a rtic le s/d -o-
insura nc e /d o-insura nc e -the -que stion-of-c ove ra g e -for-tc pa -c la im s/) (“Itisprob a b ly
w orth noting tha tthe que stionofD& O insura nc e c ove ra g e forTCPA c la im sisla rg e ly
re stric te d topriva te c om pa nypolic yhold e rs.Ina TCPA a c tion,the c la im a nts
typic a llyna m e a sd e fe nd a ntsonlythe c orpora te e ntitytha ta lle g e d lyviola te d the
sta tute .Entityc ove ra g e und e rpub lic c om pa nyD& O insura nc e polic ie sislim ite d to
c la im sforviola tionsofthe se c uritie sla w s.Soifthe d e fe nd a ntc om pa nyisa pub lic
c om pa nya nd noind ivid ua ld ire c torsoroffic e rsa re na m e d a sd e fe nd a nts,the re w ill
b e noc ove ra g e forthe c la im und e rthe c om pa ny’sD& O insura nc e polic ysim ply
b e c a use the c la im d oe snotfa llw ithina nyofthe polic y’sinsuring provisions.Entity
c ove ra g e und e ra priva te c om pa nyD& O insura nc e polic yisb roa d e rtha nund e ra
pub lic c om pa nyD& O insura nc e polic y,a nd sothe c la im a rg ua b lyd oe sfa llw ithinthe
e ntityc ove ra g e a fford e d ina priva te c om pa nypolic y”).

6 Le vin& Roffi,Tipoff for the question of whether D&O policies cover
TCPA related claims,(Nove m b e r18,2015) (http://w w w .le xolog y.c om /lib ra ry/-
d e ta il.a spx?g =5d 7b d 04f-0e b b -40c 6-90c b -693671512f28) (“Thisisa g a m e tow a tc h.
Ifthe Ninth Circ uitre ve rse sthe d istric tc ourt’shold ing itc ould solid ifyinsure d ’s
c la im toc ove ra g e forTCPA c la im sund e rD& O polic ie s.Ifthe Ninth Circ uita ffirm s
the Distric tCourtopinion,how e ve r,c ove ra g e und e rm a nyD& O polic ie sforTCPA
c la im sm a yb e c om e m ore d iffic ulttha na ha lf-c ourtb uzze rb e a te r”).
7LosAng e le sLa ke rs,Inc .v.Fe d e ra lIns.Co.,(No.15-55777) --F.3d --,2017W L_____
(9th Cir.Aug ust23,2017).
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II. The Te le phone Consum e rProte c tion Ac t

The Te le phone Consum e rProte c tionAc tw a se na c te d in1991 to
“prote c tthe priva c yinte re stsofre sid e ntia lte le phone sub sc rib e rsb y
pla c ing re stric tionsonunsolic ite d ,a utom a te d te le phone c a llstothe
hom e a nd tofa c ilita te inte rsta te c om m e rc e b yre stric ting c e rta inuse sof
fa c sim ile m a c hine sa nd a utom a tic d ia le rs.” The TCPA prohib its,
g e ne ra llya nd inpa rt,c a lls(a nd te xtm e ssa g e s) using a na utom a tic
te le phone d ia ling syste m w ithoutthe priore xpre ssc onse ntofthe c a lle d
pa rty.8 Sinc e 1991,the FCC,w hoisd ire c te d toissue re g ula tions
im ple m e nting the Ac t,ha se xpa nd e d the a pplic a b ilityofthe TCPA.9

The TCPA a uthorize sa na w a rd of$500 pe rviola tion;i.e .per call,10

a nd isa stric tlia b ilitysta tute .11 The TCPA pe rm itstre b ling ofsta tutory
d a m a g e sifthe Courtfind stha tthe sta tute w a sw illfullyorknow ing ly
viola te d .12 Unlike m a nyc onsum e rprote c tionsta tute s,the TCPA d oe s
notprovid e forthe re c ove ryofa ttorne yfe e stothe pre va iling pa rty.13

III. D& O Cove ra g e forTCPA Cla im s

The jurisprud e ntia lla nd sc a pe le a d ing upthe Los Angeles Lakers
a ppe a lw a sspa rse ,w ith onlytw od e c isionsa na lyzing D& O c ove ra g e for
TCPA c la im spre c e d ing the c a se .14 The firstc a se ,Resource Bank v.
Progressive Casualty Insurance Co.,503 F.Supp.2d 789,797(E.D.Va .
2007),a d d re sse d w he the rD& O c ove ra g e e xiste d fora “b la st-fa x”c a se

8 47U.S.C.§227(b )(1)(A)–(D).
9 47U.S.C.§227(c ).
10 47U.S.C.§227(b )(3)(B).
11 See, e.g., Ad a m c ik vCre d itControlSe rvs.,Inc .832 FSupp2d 744,754

(W D Te x2011) (Cong re ssm a nd a te d a tle a st$500 pe rviola tion,a nd nole ss,
re g a rd le ssofund e rlying b e ha viorofc onsum e rorothe re quita b le c onsid e ra tions).

12 47U.S.C.§227(b )(3)(B).
13 Se e H oltzm a nv.Turza ,2016 W L3648390,a t* 1-2 (7th Cir.2016)

(“The Te le phone Consum e rProte c tionAc tisnota fe e -shifting sta tute .”)
14 W rig ht,Bla se & M iko,A Primer on Insurance Coverage Issues under the
Telephone Consumer Protection Act,(3 M a rc h 2015) (http://w w w .klg a te s.c om /a -
prim e r-on-insura nc e -c ove ra g e -issue s-und e r-the -te le phone -c onsum e r-prote c tion-
a c t-03-03-2015/) (“Cove ra g e und e rD& O polic ie sforTCPA viola tionsre m a insa
la rg e lyunte ste d que stion.”).
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file d und e rthe TCPA. Prog re ssive s’D& O polic yc onta ine d a ne xc lusion
tha tspe c ific a llyb a rre d c ove ra g e forc la im sb a se d on“inva sionsof
priva c y”.The Distric tCourtc onc lud e d tha tthe D& O polic y’spriva c y
e xc lusionw a snotlim ite d m e re lytoe xc lud ing c ove ra g e for“se c re c y-
b a se d ” torts,b uta pplie d b roa d lytoe xc lud e c ove ra g e fora llpriva c y
b a se d torts:

First,the pla inm e a ning of"inva sionofpriva c y"e nc om pa sse s
b oth the se c lusiona la nd se c re c yva ria ntsofthe rig httopriva c y.
Re sourc e I,407F.3d a t640 (quoting Am. States Ins. Co. v. Capital
Assocs. of Jackson County,392 F.3d 939,941-42 (7th Cir.2004)).
Se c ond ,inte rpre ting "inva sionofpriva c y"inre la tiontothe othe r
ha rm sliste d w ith itinExc lusionA d oe snotna rrow itsm e a ning .
The re isnothing se c re ta b outd e fa m a tion,fa lse lig ht,lib e l,or
sla nd e r.The se ha rm sre sultfrom fa lse hood s,se e Re sta te m e nt
(Se c ond ) ofTorts§ 558 (d e fa m a tion),§ 568 (c ha ra c te rizing lib e l
a nd sla nd e ra sspe c ie sofd e fa m a tion),§ 652E(fa lse lig ht),ra the r
tha nthe re ve a ling oftruthfulc onfid e ntia linform a tion.Tha tthe y
a re inc lud e d a long sid e "inva sionofpriva c y"innow a ysug g e sts
tha tthe d ra ftsm a ninte nd e d tona rrow tha tte rm 'spla inm e a ning .
M ore ove r,othe rc ourtsha ve he ld tha tsim ila rte rm sc ove rTCPA
c la im s.See Universal Underwriters Ins. Co. v. Lou Fusz Auto.
Network, Inc., 300 F.Supp.2d 888, 895 (E.D.M o.2004),a ff'd ,401
F.3d 876 (8th Cir.2005)(hold ing tha ta polic yc ove ring "priva te
nuisa nc e (e xc e ptpollution),[a nd ] inva sionofrig htsofpriva c y,"
w ithouta nyqua lifying te rm s,e nc om pa sse sTCPA c la im s).Thus,
the TCPA c la im s'c onc e rnw ith se c lusiona lpriva c ypla c e sthe m
squa re lyw ithinthe b ound sofExc lusionA.

Itw a sse ve nye a rsla te rb e fore D& O polic e sw e re te ste d a g a in
w ith re spe c ttoTCPA c ove ra g e . InLAC Basketball Club, Inc. v. Federal
Insurance Co.,15,a Ca lifornia Distric tCourtre a c he d the sa m e c onc lusion
a sResource Bank,a lb e itw ith re g a rd toa te xtm e ssa g e c la ssa c tion
inste a d ofa ‘b la st-fa x”c a se .The c om pla intc la im e d tha tthe LosAng e le s
Clippe rs’solic ita tionforpa tronstose nd te xtm e ssa g e stha tw ould the n
b e poste d ona sc ore b oa rd a tthe g a m e viola te d the TCPA.The Los

15 No.CV 14-00113 GAF(FM x),2014 W L1623704 (C.D.Ca l.Fe b .14,
2014)
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Ang e le sClippe rssoug htinsura nc e c ove ra g e und e rthe irD& O polic y,
w hic h Fe d e ra ld e nie d b a se d onthe polic y’sinva sionofpriva c y
e xc lusion. The Distric tCourtfound noc ove ra g e ,looking tothe Courtof
Appe a lsforthe Ninth Circ uit’sinte rpre ta tionofthe TCPA’spurpose of
prote c ting priva c yinte re sts. The Distric tCourtultim a te lyc onc lud e d
tha t“[b ]e c a use the D& O polic ye xc lud e sc la im sinvolving inva sionof
priva c ya nd b e c a use a viola tionofthe TCPA isroote d inthe re c ipie nt's
priva c yrig ht,TCPA c la im sb roug hta g a inst[the LosAng e le sClippe rs]
a re e xc lud e d from c ove ra g e .”

IV. The LosAng e le sLa ke rsCove ra g e Litig a tion in the Distric t
Court

M uc h like LAC Basketball Club, the issue inthe Los Angeles Lakers
c a se w a sw he the rthe La ke rs’D& O Polic yprovid e d c ove ra g e fora TCPA
c la ssa c tionfile d b ya La ke rsfa n,Da vid Em a nue l,w hore c e ive d a te xt
m e ssa g e w hile a tthe La ke rs’hom e c ourt,the Sta ple sCe nte r. Em a nue l
sa w a m e ssa g e onthe sc ore b oa rd inviting fa nstose nd te xtm e ssa g e sto
a spe c ific num b e rsotha tthe La ke rsw ould puthispe rsona lm e ssa g e on
the sc ore b oa rd .Em a nue lthe nre c e ive d a te xtm e ssa g e inviting him to
re c e ive La ke rsNe w sa le rts. Em a nue lfile d a c la ssa c tionund e rthe
TCPA,c la im ing tha tthe te xtm e ssa g e he re c e ive d ille g a llya tte m pte d to
solic itb usine ssfrom him . The La ke rsm ove d tod ism issthe c la im ,
w hic h the Distric tCourtg ra nte d onthe b a sistha tEm a nue lc onse nte d to
re c e ive the te xtm e ssa g e a tissue .16

The La ke rs’D& O polic yw a sd e sig ne d toprote c tthe La ke rsa nd its
d ire c torsa nd offic e rsinthe e ve nttha tc la im sw e re m a d e a g a insta nyof
the m ,inc lud ing c la im sfor“w rong fula c ts.” The Polic yd e fine d “w rong ful
a c ts” a s“a nye rror,m issta te m e nt,m isle a d ing sta te m e nt,a c t,om ission,
ne g le c t,orb re a c h ofd utyc om m itte d ,a tte m pte d ,ora lle g e d lyc om m itte e
ora tte m pte d b y...a nyInsure d Org a niza tion[.]” The Polic ysta te d tha t
the Ca rrie r“sha llha ve the rig hta nd d utytod e fe nd a nyCla im c ove re d
b ythisPolic y.”The Polic yc onta ine d a ne xc lusionfora nyc la im “b a se d
upon,a rising from ,orinc onse que nc e oflib e l,sla nd e r,ora lorw ritte n
pub lic a tionofd e fa m a toryord ispa ra g ing m a te ria l,inva sionofpriva c y,
w rong fule ntry,e vic tion,fa lse a rre st,fa lse im prisonm e nt,m a lic ious

16 LosAng e le sLa ke rs,Inc .v.Fe d e ra lIns.Co.,No.CV 14–7743 DM G
(SH x),2015 W L2088865,a t* 1 (C.D.Ca l.April17,2015).



00000.3561/10878716.1

prose c ution,m a lic ioususe ora b use ofproc e ss,a ssa ult,b a tte ry,orloss
ofc onsortium .”17

Distric tJud g e DollyGe e b e g a nhe rc ove ra g e a na lysisb ye va lua ting
the Ca rrie r’sa rg um e nttha titha d nod utytod e fe nd b e c a use ofthe
Polic y'sinva sionofpriva c ye xc lusion.The Ca rrie ra rg ue d tha ta TCPA
viola tionis,b yitsna ture ,a type ofinva sionofpriva c ya ssupporte d b y
the TCPA’ste xt,le g isla tive history,a nd e sta b lishe d pre c e d e nt. The
La ke rsa rg ue d ,how e ve r,tha tthe Emanuel la w suitsoug hte c onom ic
d a m a g e sa sw e lla sprote c tiona g a instnuisa nc e ,ne ithe rofw hic h should
ha ve b e e ne xc lud e d b ythe polic y’se xc lusion.Jud g e Ge e d isa g re e d ,
hold ing tha t“[w ]hile itistrue tha tthe te xtofthe TCPA d oe snotuse the
w ord “priva c y,”itisthe c onc e ptua lw e llspring ofthe TCPA's
prote c tions.”18 Jud g e Ge e found tha tthe TCPA prote c tspriva c y
inte re sts,a nd sinc e the e xc lusionuse d the b roa d la ng ua g e “a rising
from ”,the polic y’se xc lusione nc om pa sse d TCPA c la im s,how e ve r
c onstitute d .19

The La ke rsa ppe a le d a nd ,a fte rfullb rie fing ,the CourtofAppe a ls
forthe Ninth Circ uithe a rd ora la rg um e ntonJa nua ry18,2017.20 Atora l
a rg um e nt,the La ke rsa rg ue d tha tthe Distric tCourt,infoc using on
priva c yinte re sts,re lie d onthe w rong se c tionofthe TCPA re la te d to
c a llstore sid e ntia lte le phone sinste a d ofthe se c tionre la te d to
te le m a rke ting a nd c a llstoc e llula rte le phone sund e rw hic h Em a nue l
sue d .The La ke rsre ite ra te d the ira rg um e nttha tthe TCPA prote c ts

17 Id.,a tpp.* 1.
18 Id. a tpp.* 5.
19 Id. a t* 8 (“Give nc ourts'unive rsa linte rpre ta tionofTCPA c la im sa s

im plic itinva sion-of-priva c yc la im s,the e xc lusionhe re e nc om pa sse sTCPA c la im s.
Thisise spe c ia llytrue g ive ntha tthe e xc lusiona pplie stoc la im stha ta re “[b ]a se d
upon,a rising from ,orinc onse que nc e of...inva sionofpriva c y.” Polic ya t¶ (C)(5).
Und e rCa lifornia la w ,“a rising from ” isinte rpre te d b roa d ly.See, e.g ., Davis v. Farmers
Ins.Grp.,134 Ca l.App.4th 100,107,35 Ca l.Rptr.3d 738 (2005) (“ ‘[a ]rising outof’
a re w ord sofm uc h b roa d e rsig nific a nc e tha n‘c a use d b y.’The ya re ord ina rily
und e rstood tom e a n‘orig ina ting from [,]’‘ha ving itsorig inin,’‘g row ing outof’or
‘flow ing from ’orinshort,‘inc id e ntto,orha ving c onne c tionw ith’”).The a lle g a tions
inthe Em m a nue lCom pla intfitw ithinthisb roa d e xc lusiona ryc la use ”).

20 http://w w w .c a 9.usc ourts.g ov/m e d ia /vie w _vid e o.php?pk_vid =-
0000011004.The follow ing d isc ussionofora la rg um e ntisc ounse l’sinte rpre ta tion
a nd e xtra pola tionofthe c om m e ntsfrom the Pa ne la nd c ounse l.
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m ore tha njustpriva c yinte re sts,a nd tha tEm a nue lple a d e d tw o
the orie s: inva sionofpriva c ya sw e lla nuisa nc e /e c onom ic loss.The
Pa ne ld id nota ppe a rre c e ptive ,noting tha tthe FCC w a sre sponsib le for
prom ulg a ting re g ula tionstoprote c tpriva c yrig hts. The Pa ne lnote d
tha tthe Emanuel Com pla intple a d e d b oth tha tthe TCPA w a s
prom ulg a te d toprote c thispriva c ya nd tha tthe te xtm e ssa g e sinva d e d
hispriva c y.The Pa ne lnote d tha tthe Emanuel Com pla intc le a rly
ple a d e d a ninva sion-of-priva c yb a se d c la im ,tha tthe Polic ye xc lud e s
inva sionofpriva c y,a nd tha tthe inquiryshould e nd the re . M ore ove r,
the Pa ne lnote d tha tthe re d id nota ppe a rtob e tw ole g a lthe orie s,only
tw otype sofha rm – e a c h ofw hic h stilla rise outofa unita rypriva c y-
b a se d TCPA the ory.

The Ca rrie rre spond e d tha tthe polic ye xc lusionw a sc le a r,a nd
a pplie d toe xc lud e c ove ra g e the Emanuel c a se onitsfa c e .The Ca rrie r
a rg ue d tha tthe La ke r’sse a rc h fora ne c onom ic lossd oe snotc ha ng e the
inquiryfrom a unita rypriva c y-b a se d sta tutorythe ory.The purpose of
the TCPA istoprote c tpriva c yrig hts;the e c onom ic ha rm ism e re ly
se c ond a ry.The Pa ne lnote d ,how e ve r,tha ta b usine sspurc ha sing a D& O
polic yd oe snotha ve “priva c y”inte re ststoprote c tlike c onsum e rsd o.
So,the Pa ne linquire d ,w ould n’ta b usine sse xpe c tc ove ra g e for
e c onom ic lossc la im ssuc h a sEmanuel orb la st-fa xc a se s? The Pa ne l
a ske d w he the ra b usine ssa lw a ysis“out-of-luc k”forTCPA c la im sund e r
D& O polic ie s? The Ca rrie rre spond e d a ffirm a tive ly,tha ta b usine ssc a n
ne ve rha ve c ove ra g e forpriva c y-b a se d TCPA c la im sw he na D& O polic y
c onta insininva sionofpriva c ye xc lusion. But,the Ca rrie ra rg ue d ,the
Pa ne ld id notne e d tore a c h tha tunive rsa lque stionb e c a use a stothe
c a se a nd the polic yb e fore the Pa ne l,the Emanuel c om pla intw a s
priva c y-b a se d a nd ,the re fore ,w a se xc lud e d und e rthe Polic y.

///
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V. The CourtofAppe a lsforthe Ninth CircuitH old sin a Split-
De c ision tha tFe d e ra l’sD& O PolicyExclud e sCove ra g e forD& O
Cla im s

A. The M a jorityH e ld tha tFe d e ra l’sInva sion ofPriva c y
Exc lusion Exc lud e d Cove ra g e for“Priva c y-b a se d ”
Sta tutoryCla im s,Like the TCPA

The M a jorityfra m e d the que stiona sfollow s:

The Polic yonitsfa c e c le a rlye xc lud e sfrom c ove ra g e c la im s
“b a se d upon,a rising from ,orinc onse que nc e of...inva sionof
priva c y.” The Polic yd oe snote xplic itlye xc lud e c ove ra g e ofTCPA
c la im s,sow e m ustd e te rm ine w he the rEm a nue l’sTCPA c la im sfa ll
w ithinthise xc lusion.21

Ac c ord ing ly,w ith tha tse t-upofthe syllog ism ,ifthe TCPA w a sa priva c y
b a se d tort,the nFe d e ra l’se xc lusionw ould a pply.“Fe d e ra la rg ue [d tha t]
a TCPA c la im isinhe re ntlya ninva sionofpriva c yc la im ”.22 Und oub te d ly,
Fe d e ra lw a sc orre c t,sinc e the Cong re ssiona lpurpose sta te d inthe TCPA
a nd a m ultitud e ofc a se sha ve found tha tthe TCPA isa priva c y-b a se d
sta tute . The CourtofAppe a lsa g re e d :

W e ha ve b e fore outline d the thre e e le m e ntsofa TCPA c la im :“(1)
the d e fe nd a ntc a lle d a c e llula rte le phone num b e r;(2) using a n
a utom a tic te le phone d ia ling syste m ;(3) w ithoutthe re c ipie nt’s
priore xpre ssc onse nt.” [c ita tionom itte d ] Ab se ntfrom thislistis
prooftha tthe c a llinva d e d the re c ipie nt’spriva c y.Thisom issionis
nom ista ke .Asd e m onstra te d b ythe e xplic itlysta te d purpose of
the TCPA,Cong re ssc onc lud e d tha tthe c a llsitprohib ite d in
pa ssing the TCPA w e re a nim plic itinva sionofpriva c y.Inpra c tic e ,
the re m a yb e othe rinte re ststha tthe TCPA prote c ts.Butthe se
a lte rna tive inte re stsd onottra nsform Cong re ss’se xpre ssinte ntto
c ra ftthe TCPA tose rve priva c yinte re sts.Ac c ord ing ly,inple a d ing
the e le m e ntsofa TCPA c la im ,a pla intiffple a d sa ninva sionof
priva c yc la im .23

21 Slip.Op.,a tpp.8.
22 Slip.Op.,a tpp.10.
23 Slip.Op.,a tpp.14.
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Ac c ord ing ly,the CourtofAppe a lsg a ve e ffe c ttothe inte ntofthe pa rtie s:

W he nFe d e ra lre c e ive d a re que stfrom the La ke rstod e fe nd the m
a g a instthe Em a nue lc om pla int,Fe d e ra lc orre c tlyid e ntifie d the
tw oTCPA c la im sa sc la im sforinva sionofpriva c y.Itise vid e nt
from the pla inla ng ua g e ofthe insura nc e c ontra c ttha tthe pa rtie s
inte nd e d toe xc lud e a llinva sionofpriva c yc la im s.W e re c og nize
tha te xc lusiona ryc la use sa re tob e c onstrue d a g a instthe insure r;
b uthe re w e m ustre c onc ile thisrule w ith ourc a nonofg iving
e ffe c ttothe inte ntofthe pa rtie sinlig htofa c la use tha tb roa d ly
e xc lud e sc ove ra g e fora nyc la im orig ina ting from ,inc id e ntto,or
ha ving a nyc onne c tionw ith,inva sionofpriva c y.A TCPA c la im
fa llsw ithinthe c a te g oryofintrusiononthe “rig httob e le ta lone ”
re c og nize d und e rCa lifornia la w a sa ninva sionofpriva c y.
Em a nue l’sc la im isunque stiona b ly,a tthe ve ryle a st,c onne c te d to
a na lle g e d inva sionofpriva c y.The re fore ,Fe d e ra lprope rly
c onc lud e d tha tthe c la im sa sse rte d inthe Em a nue lc om pla intw e re
e xc lud e d from c ove ra g e und e rthe Polic y.The d isse nt’sna rrow
c onstruc tionofthe e xc lusiona ryc la use c onflic tsw ith the c le a r
inte ntofthe c ontra c ting pa rtie s.24

Nord id the CourtofAppe a lsim pose a nob lig a tiontod e fe nd the
Emanuel litig a tion,e ithe r,e ve nthoug h the d utytod e fe nd isb roa d e r
tha nthe d utytoind e m nify.The CourtofAppe a lse xpla ine d tha tthe
d utyd e fe nd ,“w hile b roa d ,isnotlim itle ss”.25 Tha tEm a nue lsw ore off
a nype rsona linjuryc la im a nd soug htonlythe sta tutorype na ltyw a sof
nom om e nt.“[A] TCPA c la im isa ninva sionofpriva c yc la im ,re g a rd le ss
ofthe type ofre lie fsoug ht...[a nd ]w e w illnota llow Em a nue lto
re d e fine the TCPA b yd isc la im ing a nyre c ove ryforpe rsona linjury.”26

The CourtofAppe a lshe ld tha tthe La ke rsc ould not“m a nufa c ture
c ove ra g e ”b yc ha ng ing the ira rg um e nttosug g e sttha tthe Em a nue l
c om pla intc ould ha ve b e e na m e nd e d tod ivorc e itse lf
c om ple te lyfrom the “polic ya tthe he a rtofthe TCPA””.27

24 SlipOp.,a tpp.16-17.
25 SlipOp.a tpp.18.
26 Id.
27 SlipOp.,a tpp.19.
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B. The Disse ntW ould H a ve Found Cove ra g e und e rthe
D& O Polic y

The Disse nt’sthe ory,e sse ntia lly,w a stha tsinc e the TCPA d oe snot
ha ve “inva sionofpriva c y” a sone ofthe e le m e ntstha ta TCPA pla intiff
m ustprove ,the inva sionofpriva c ye xc lusioninFe d e ra l’sD& O polic y
should notha ve a pplie d .28 “Be c a use nothing w ithinthe w ord sCong re ss
c hose sug g e ststha ta TCPA pla intiffm ustprove inva sionofpriva c y,a
TCPA c la im isnota utom a tic a llya priva c yc la im .And b e c a use Em a nue l
e xpre sslyd isa vow e d hispriva c yc la im sa nd inste a d soug htre c ove ry
und e rthe TCPA,hisc la im sw e re notc om m onla w priva c yc la im s.”29 The
d isse ntthe re fore a c c use d the M a jorityofse tting upthe prove rb ia l
stra w -m a nonlytoc hopitd ow n: “Jud g e Sm ith e rrsb yre d e fining a
TCPA c la im a sa priva c yc la im a nd the ninvoking the c ontra c tua l
e xc lusiontod e nyinsura nc e c ove ra g e ”.30 The Disse ntsta te d tha t“[t]he
prope rinquiryhe re isnotw he the ra TCPA c la im isa utom a tic a llyb a se d
oninva sionofpriva c y,b utw he the rthe und e rlying c la im sinthis
pa rtic ula rc a se a re b a se d oninva sionofpriva c y”.31 Sinc e Em a nue l’s
TCPA c la im sa g a instthe La ke rsw e re pe na lty-b a se d a nd notpriva c y
b a se d ,the Disse ntw ould ha ve c onc lud e d tha tthe priva c ye xc lusionin
Fe d e ra l’sD& O Polic yshould notha ve e xc lud e d c ove ra g e .

VI. Conc lusion

The La ke rs’c re a tive ta c tic totrig g e rinsura nc e w he nfa c e d w ith a
TCPA c la im fa ile d .The CourtofAppe a lsforthe Ninth Circ uitthisha s
puta nothe rroa d b loc k b e fore polic yhold e rsa tte m pting tose c ure
insura nc e c ove ra g e fora stronom ic a lTCPA c la im sa nd puta nothe r
a rrow inthe quive rofc a rrie rse nforc ing the e xc lusionsinthe irpolic ie s
tha tthe yb e lie ve pre c lud e c ove ra g e forsuc h c la im s.Althoug h the
sub ord ina te Distric tCourtsw ithinthe Ninth Circ uita re b ound b yNinth
Circ uit’sd e c ision,othe rc oord ina te fe d e ra lCourtsofAppe a lsa re
re quire d b yc om ityonlytota ke a look a tthe Ninth Circ uit’sa na lysis.
And ,the d isse ntinLos Angeles Lakers provid e sa roa d -m a puponw hic h
polic yhold e rsa nd le ssc a rrie r-frie nd lyCourtsofAppe a lsm ig httra ve l.

28 SlipOp.,a tpp.21.
29 Id.
30 SlipOp.,a tpp.25.
31 SlipOp.a tpp.28.
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