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EMINENT DOMAIN IS NOT
THE SOLUTION

Michael Pfeifer, (B4 GENERAL COUNSEL, PFEIFER & DELAMORA, LLP
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VOLUNTARY CONTRIBUTIONS
IN SHORT SALES

Potential for Anti-Deficiency Violations by Lenders?

Laszlo Ladi, £50., MCCARTHY & HOLTHUS, LLP and Michelle Hoskinson, E5Q., THE PERRY LAW FIRM

deficiency clause — will the lender waive its accept voluntary contributions is not as clear
right fo collecte By taking away the option as it seems. Llenders should fully evaluate

to require contributions from sellers as well as SB 458 and confirm that they are exercising
the option for juniors fo collect deficiencies, best practices to ensure compliance.

the bill may ease this hanging point.1 Some

have suggested that lenders may accept SB 458

voluntary contributions from sellers to supple- Among ofher things, SB 458 expanded

INTRODUCTION ment the sale proceeds. While the law is California Code of Civil Procedure section
Prior fo SB 458, o hanging point clear that lenders may no longer require 580e by prohibiting the holder of the nofe
in short sale negotiations was often the

contribufions, the suggestion that lenders may
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VOLUNTARY CONTRIBUTIONS CONTINUED FROM PAGE 4

from requiring additional compensation from
the borrower [seller], asice from the sale pro-
ceeds, in exchange for written consent to the
sale.2 The prevailing opinion is that this may
be circumvented by the “voluntary” contribution
of additional funds by the borower. This infer-
prefation is seemingly driven by realiors3 and
perhaps stems from o California Association of
Realiors [CAR] legal arficle that concludes such
voluniary confributions are permissible.

Upon closer inspection, especially from
the lender's perspective, CAR's position is
more nuanced. In fact, CAR states "it is the
lender, not the seller, who should generally be
concerned about violating the short sale defi-
ciency law.” 4 For example, imagine a short
sale negofiation in which a junior lien requires
20% of its balance to be paid while the first
only agrees to pay the junior 8%. Should
the first accept a voluniary contribution from
the seller to make up the difference on the
junior? It is the lender, not the seller, who
will be in violation of the law if an impermis-
sible contribution is accepted. Accordingly,
it is the lender who must have mechanisms in

place 1o maintain regulatory compliance.
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DOCUMENTING A “VOLUNTARY
CONTRIBUTION"

Even though liability falls on the lender
for violation of, CAR makes some recom-
mendations in regard fo voluntary contribu-
ions. To evidence that the contribution is
truly voluntary, CAR encourages the seller to
make a written offer with the contribution as
part of the initial short sale request and fo
otherwise document the voluniary nature of
the contribution. 5 If the lender rejects an ini-
fial request that does nof include odditional
conltribution, but later accepls a request that
includes additional contribution, the lender
might be viewed as requiring the additional
contribution. As a resull, the only scenario
that is free of doubt is the one described by
CAR. However, in practice, it is unrealistic
for all parties to be safisfied after just one
offer. Due to the difficulty of documenting the
voluntary nature of a contribution, the best
practice may be fo refuse fo consider any

voluntary confribution from sellers.

WAIVER OF A 580E PROVISION
Seemingly neither the CAR nor any of
the other commentators examine subpart [e)
of section 580e, which states that any pur
porled waiver of section 580e’s provisions
is void and against public policy. While the
legislature may have targeted contractual
waivers at loan origination, a voluntary
contribution could be construed as waiver.
Taking the issue of waiver info consideration,
lenders must be cautious in, or should not

consider, accepting a voluntary contribution,

CONCLUSION
The prevailing opinion that voluntary

contribufions by the seller in a short sale

fransaction are permissible is not as clear-
cut as realtors would suggest. If voluntary
contributions are a necessity, lenders should
at a minimum reassess their policies and
procedures fo correctly document voluntary
contributions to keep record of compli-
ance with section 580e. Sill, vagaries in
documenting confribufions, such as keep-
ing the voluntary nature clearly noted and
ensuring that voluntary conlributions are nof
construed as waivers, indicate that the best
practice may be 1o forego accepting any
voluntary confribution from sellers. Ultimately,
the volatile legal atmosphere suggests that
any gains lenders receive are outweighed
by the risks {including possible class acfions)
it the transactions are anything but the most

clear-cut cases.
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