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Some FCRA plaintiffs attempt to recover for commercial or business
losses deriving from allegedly inaccurate information.

L. Introduction

The number of claims filed under the Fair Credit
Reporting Act (“FCRA”)!' against Furnishers’ who provide
consumer information o Consumer Reporting Agencies® has
increased as credit has become more available since the economic
meltdown.? As the number of FCRA claims increase, so do
attempts to expand what the FCRA permits aggrieved consumers
to recover as “actual damages”.?

The FCRA is a “consumer” protection statute,
Nevertheless, aggrieved consumers filing suit under the FCRA
have attempted to expand recoverable damages to include losses
unrelated to extensions of credit for personal, family, or houschold
purposes.® Specifically, some FCRA plaintiffs attempt to recover
for commercial or business losses deriving from allegedly
inaccurate information furnished to consumer reporting agencies
about a particular consumer account.

Most courts have barred recovery under the FCRA for
such commercial losses because of the FCRA’s limited “consumer
protection” protection purpose and how the consumer’s credit
data was “used” — i.e. by the potential commercial creditor.
Some courts, on the other hand, have focused on the purpose for
which the credit data originally was collected,” not who used the
data or how the data or consumer report eventually was used, to
determine whether a person should be protected by the FCRA
for their commercial losses.

This Article explores judicial treatment of recovery
of commercial losses under the FCRA and the theoretical and
statucory analyses underlying the outcomes of those decisions.

I1. The FCRA’s Limitation to Consumer Protection
Only
A. Commercial Transactions Are Not Protected
by the FCRA

The limitation hemming in the FCRA to “consumer”
protection is found primarily in the FCRA’s definition of
“consumer report”. The Act defines a “consumer report” as:

“[Alny written, oral, or other communication of any
information by a consumer reporting agency bearing
on a consumers credit worthiness, credit standing,
credit capacity, character, general reputation, personal
characteristics, or mode of living which is used or
expected to be used or collected in whole ot in part for
the purpose of serving as a factor in establishing the
consumer’s eligibilicy for— (A) credit or insurance to
be tsed primarily for personal, family, or houschold
pucrposes.®

This text’s limitation reflects Congress’ intent: “Congress
intended the FCRA to authorize a consumer reporting agency to
issue a consumer report to determine ‘an individual’s eligibilicy for
credit, insurance or employment” and, thus, “[r]eports used for
‘business, commercial, or professional purposes’ are not within
the purview of the statute.™ Regulatory agencies rasked with
interpreting the FCRA, such as the Federal Trade Commission,
have recognized this same limitation, “interprec[ing) the FCRA
o deny protection for credit reports requested for commercial
purposes, writing that ‘[a] report on a consumer for credit or
insurance in connection wich a business ()perared by the consumer
is not a consumer report and the [FCRA| does not apply to ic.”!?
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B. ... Unless the Commercial Transaction is a
Personal Guarantee of a Business Debt?

The FCRA does alford some protection, however, for
some origiually commercial activities, such as a commercial
creditor’s “permissible purpose” to obtain a “consumer report”
when an individual personally guarantees a commercial
transaction.  The FTC Official Staff Commentary states
that the FCRA’s “credic transaction” provision must be read
together with the FCRA’s definition of “consumer report”™ — so
that the credit rransaction for which a potential creditor must
have a permissible purpose to obtain a consumer report must
involve credit “primarily for personal, family, and houschold
purposes”.!' Accordingly, early FCRA decisions evaluating
whether a potential creditor had a “permissible purpose” to
obrain credit information from a consumer reporting agency
held char the potential creditor’s use of a report was not even
subject to the FCRA if the consumer report was used for
business credit, because the report was by definition not a
“consumer” report.'?

In July 2000, however, the FTC opined that a potential
business credit grantor could not obtain a “consumer report” on
an individual in a commercial transaction even if the individual
might be responsible for the business debt. The FTC applied a
simple syllogism: it was not permissible to access a “consumer
report” on a “consumer” in a transaction that was “commercial”
in nature. (“7Zatelbawm I")."?

Commercial lenders and their regulators acted
immediately on the FTC’s affront to good and proper
underwriting of commercial transactions. The Office of the
Compuoller of the Currency, the Board of Governors of the
Federal Reserve Bank, the Office of Thrift Supervision, ‘and
the Federal Deposit Insurance Corporation all asked the FTC
to reconsider its position set forth in Tatelbaum 1, which the
FTC understandably and promptly did. In June 2001, the FTC
“revised” its opinion (i.e., backed off it) in a political compromise
that opined that a commercial creditor has a permissible purpose
to pull a consumer report on an individual in connection with
a commercial credit transaction when the consumer is or will
be personally liable on the debt. (“Tatelbaum II’).** Courts
deferred to the FTC'’s new position, and no postTatelbaum I
decision has followed the Tatelbaum [ opinion."

C. .- . Unless the Data Originally Was Collected
for Potential Use In Connection with a
Transaction Involving Credit or Insurance
for the Consumer’s Personal, Family, or
Household Purposes — Regardless of How
the Data Actually Was Used?

Another line of cases in FCRA jurisprudence has held
that it is not the ‘ultimate use’ of the data, but the purpose
for which the credit data was collected, that controls whether
the FCRA applies.'® “[M]ost of the cases that have considered
this argument have accepted it, and the academic comment
and the [FTC Official Staff] Commentary come to a similar
conclusion”. 7 This jurisprudential conflict between the FCRA’s
general inapplicability to commercial transactions and courts not
focusing on the consumer data’s enduse has caused confusion
amongst the Courts as to whether the FCRA should permit
recovery of commercial losses arising from furnishing inaccurate
consumer data to a consumer reporting agency.'®



IIL. Judicial Treatment of Claims under the FCRA for
Recovery of Non-Consumer Losses
A Prohibiting Recovery of Commercial
Damages: Using a Credit Data for Non-
Consumer Purposes Does Not Trigger the
FCRA
The vast majotity of courts’ and commentators® have
concluded thar the FCRA does not apply where a consumer report
is used for commercial or non-consumer purposes. State credit
reporting statutes, to the extent not preempted by the FCRA, are
in accord and apply the same analysis as coutts interpreting the
FCRA
Judge Morrow's decision from the United States Districe
Court for the Central Diswict of California in Grigoryan v.
Experian Information Solutions, Ine.,” and Judge Hernandez
decision from the United States District for Oregon in Baydstiun
v U.S. Bank National Association, N.D.?, provide the typical
framework and analysis. In Grigoryan, the plaintiff conceded
that the only “economic damages he sought from inaccurately
furnished consumer information to consumer reporting agency
concerned real estate investment business . . . [and that] from
2009 to 2012, he was unable to take advantage of approximarely
ten to fifteen real estate purchase opportunities, resulting in an
estimated loss of at least $1,000,000 to $1,500,000.”* The Court
held that “damages based on lost real estate purchase opportunities
... are not recoverable under the FCRA or CCRAA, explaining
that:
‘The [Johnson] court observed that “§ 1681b(a)(3)
(F) does not state that all business and commercial
cransactions initiated by an individual fall under
this section.” /4. Thus, although the statute defines
a “consumer” as an individual, “the terms are not
necessarily interchangeable. In other words, a consumer
must be an individual and cannot be a business or a
group of people; however, it does not follow that every
transaction initiated by an individual is a consumer
transaction or that an individual is always acting in a
consumer-capacity.” /d. at 1125. . . In Mone v. Dranow,
945 E2d 306, 308 (9th Cir.1991), the Ninth Circuit
interpreted  the language of § 1681b(3)(E)—the
predecessor 0 § 1681b(a)(3)(F)177—narrowly. It
noted that “Congress intended the FCRA to authorize
a credit reporting agency to issue a consumer report to
determine ‘an individual’s eligibility for credit, insurance
or employment.’ " Id. (citing 116 Cong, Rec. 36, 572
(1970) (Statement of Rep. Sullivan)). Thus, it held that
“[r]eports used for ‘business, commercial, or professional
purposes’ are not within the purview of the stature,” and
that such purposes do not give a third party a “business
need” to obtain a consumer report. [d. . . Even before
the Ninth Circuit held that consumer credit reports
“used for business, commercial, or professional purposes
are not within the purview of the [FCRA] S Mone, 945
F.2d ac 308, it held that reports used to extend credit to
businesses were not consumer credit reports within the
meaning of the CCRAA. See Mende v. Dun & Bradstreet,
Inc., 670 E2d 129, 132 (9¢h Cir.1982). The Federal

Trade Commission, moreover, “has interpreted the
FCRA to deny protection for credit reports requested
for commercial purposes, writing thar ‘[a) report on a
consumer for credit or insurance in connection with a
business operated by the consumer is not a consumer
report and the [FCRA] does not apply to it.””

The court, therefore, concluded that Grigoryan could
not recover damages resulting from lost real estate investment
ventures. The damages either were suffered by non-party, non-
consumer limited liability companies, or reflected the use of a
credit report for business or commercial purposes, which was
outside the purview of the FCRA.*

Similarly, in Boydstun, the Court was faced with the
question whether the Plaintiff's FCRA expert should be precluded
from testifying about Plaintiffs commercial losses caused by
allegedly erroncous information furnished tw the consumer
reporting agencies. The Plaintiff was an owner of a closely held
corpotation, Boyston Meral Works, Inc.® When Boydstun
Metal Works went bankrupt in 2009, the card issuer, Defendant
U.S. Bank, attempred to collect the outstanding balance from
Boydstun personally. Boydstun insisted that the debr arose from
a business credit card for which he did not agree to be personally
liable. U.S. Bank maintained that he was personally liable, and
after Boydstun rebuffed further attempts to collect the debr,
U.S. Bank reported the outstanding balance on Mr. Boydstun’s
consumer report.

Boydstun was also the sole sharcholder of another
business, Miranda Homes that aimed to build “green” residential
homes. Miranda Homes applied for credit to purchase an
approximately $12,000 forklift, but it was denied. The company
attempting to sell Boydstun the machine asked the lender to re-
review the application with Boydstun's personal credit-worthiness
as an additional factor. Butagain, the lender denied the application,
citing “derogarory information” on Boydstun’s consumer report.
Boydstun sued, and retained an expert who intended to testify at
erial thar if Miranda Homes had been able to obtain financing,
Boydstun would not have needed to loan an additional $751,000

to the Company, and, therefore, Boydstun’s economic damages

resulting from the denial of credit was $751,000.%

Judge Hernandez excluded the experts tesiimony on
the basis that FCRA affords no remedy for commercial losses.
After surveying the myriad of decisions precluding recovery of
commercial losses in an FCRA case, Judge Hernandez concluded:

the Court agrees with the conclusion that the FCRA
does not apply where a consumer report is used for
a business purpose. ‘There can be no dispute that the
use of Boydstun’s report in connection with Miranda
Homes' attempt to finance a forldift was for a business,
not a consumer, purpose. See 15 U.S.C. 1681a(d)(a)
(defining “consumer report” as “[Alny information ...
beating on a consumer’s credic worthiness ... which is
used or expected to be used ... as a factor in establishing
the consumer’s eligibility for (A) credit ... to be used
primatily for personal, family, or household purposes.”).
Therefore, Boydstun is excluded from presenting any

The vast majority of courts19 and commentators20 have concluded
that the FCRA does not apply where a consumer report is used for
“commercial or non-consumer purposes.
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evidence, from Mr. Mettler or from any other source,
about economic damages he suffered in connection with
the forklift cransaction.?®

Judge Hernandez rejecred the Plaintff’s contention that
the myriad of decisions favoring exclusion ol commercial losses
was no longer valid “because those cases relied on Federal Trade
Commission (“FTC") guidance regarding the interpretation
of the FCRA that the FTC has since withdrawn”® Judge
Hernandez found that the decisions — like Grigoryan — relied on
the text and legislative of the history of the FCRA, not just FTC
guidance. Mortcover, the FTC’s comments in 2011 were entitled
0 no deference because such comments neither rose to the level
of policy statement, agency manual, or enforcement guidelines,
and, after all, the FTC is no longer the administrative agency
charged with interpreting the FCRA anyway.”

B. Recovering Commercial Damages:
A Consumer Report is a Consumer Report

Consumer advocates concede that “[a] report on . . .
an individual in a business capacity is not a consumer report and
would not give rise to claims under the FCRA."™' They argue,
however, that a consumer report used for business purposes is still
a “consumer report” under the FCRA and, if the consumer suffers
a loss from its misuse, business damages should be recoverable.”?
In other words, “[u)nder the FCRA, ‘whether a credit report is a
consumer report does not depend solely upon the ultimate use to
which the information contained therein is put, but instead, it is
governed by the purpose for which the information was originally
collected in whole or in part by the consumer reporting agency.”

In Breed v. Nationwide Insurance Company,* Chief Judge
Heyburn discussed this theory under the FCRA as “developing”
and, accordingly, reconsidered his previous order that had
precluded the Plaintiff from recovering for any commercial losses
under the FCRA. Judge Heyburn found that a “more cautious
approach in [the court’s] interpretation of the FCRA claims”
was required. Judge Heyburn perceived an analytical splic as to
whether the use of information by the potential creditor or the
purpose for which the information was obtained by the credic
collection agency controlled. Without controlling authority from
the Court of Appeals for the Sixth Circuit,”® Judge Heyburn held
that “neither the Sixth Circuits view nor the developing case
law can be viewed as providing a definitive or reliable answer. A
majority of the Circuits and the Sixth Circuit actually suggest
that the expectations of the credit collection agency at the time
it prepared the credit reports and at the time it collected the
information contained in the reports should be considered, and
no proof has been presented as to those prongs. To avoid injustice,
the Court will not dismiss any claims at this time solely because
they involve commercial transactions”.*

Other Courts have rejected the argument that the
purpose of collecting the data, as opposed to the data’s ultimate
use, controls the inquiry of whether the FCRA applies.”” For
example, in Bacharach v. SunTrust Mortgage, Inc.*® the plaindiff
argued that “a consumer report used for business purposes is still
a consumer report and, thus, if a consumer suffers damage from
its misuse, the damages caused are recoverable.” Judge Fallon
rejected the argument, stating that the Plaintiff “provide[d]
little support for this argument”. Judge Fallon noted that “ic is
generally held that losses resulting from the use of a credit report
solely for a business or commercial transaction are not recoverable
under the FCRA”, citing statements on the House Floor during
passage of the FCRA in 1970, support from a number of district
courts across the country, and support from FTC interpretative
staff leceers. Judge Fallon thus rejected both arguments — thac
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the FCRA allowed recovery of commercial losses and that her

business losses were actually consumer in nature.
“Asadmirted in her deposition, she was claiming damages
related to her business of buying and flipping or buying
and fixing real estate”, . . her damages more particularly
relate to the “good income it would have provided us”
as she intended to “rent it out and get the income”. . In
sum, Ms. Bacharach’s alleged damages were the result
of her inability to buy additional commercial/rental
properties, renovate existing properties, and build rental
properties on her vacant lots. . . It is therefore beyond
dispute that any credit reports she may have used to
secure financing for such purchases or construction,
even though nominally a consumer credit report, were
for a “business purpose”; i.e. purchasing improving,
and rending properties. It is therefore not deemed a
consumer credit report for purposes of the FCRA.”

The Court of Appeals for the Fifth Circuic affirmed,
finding that commercial damages are excluded from the FCRA’s
putview?.

“Numerous courts have concluded that the FCRA does

not cover reports used or expected to be used only in con-

nection with commercial business transactions.” Hall v.

Phenix Investigations, Inc., __ F3d ___, 2016 WL

1238602, at *3 (5th Cir. Mar. 29, 2016) (unpublished)

(collecting, cases); see also Ippolito v. WNS, Inc., 864

F.2d 440, 452 (7th Cir. 1988) (“In enacting the FCRA,

Congress sought to regulate the dissemination of infor-

mation used for consumer purposes, not business pur-

poses.”); Muatthews v. Worthen Bank & Ti. Co., 741 F2d

217, 219 (8ch Cir. 1984) (noting that the “[FCRA] was

intended to apply only to reports which relate to the

consumer’s eligibility for personal credit or other com-
metrcial benefits as a consumer, and not to the consum-
er’s business transactions” (citation omitted)). Moreover,
courts have specifically held that real estate investment
losses due to allegedly inaccurate credit information are
not within the scope of the FCRA. See Podell v. Citicorp

Diners Club, Inc., 914 ESupp. 1025, 1036 (S.D.N.Y.

1996), affd, 112 E3d 98 (2d Cir. 1997). Bacharach’s

failed putchase of property at 2841 Magazine Street was

an attempted commercial transaction and is therefore
not within the scope of the FCRA. Bacharach, who tes-
tified that she was a real estate investor in the business
of “buying and fipping or buying and fixing up real es-
tate,” also stated that she intended to purchase the prop-
erty o “rent it out and get the rental income.” Indeed,

Bacharach seeks as damages the lost rental income she

could have earned had she successfully purchased the

property. The district court did not err in categorizing
these real estate investment losses as a related to a failed

“commercial business transaction[ ]” that falls outside

the scope of the FCRA. See Hall, __ E3dac ___,

2016 WL 1238G02 at *3.

Courts applying an analysis similar to that set forth in
the District Court’s decision and Fifth Circuit’s affirmance in
Bacharach appear correct for two veasons. First, they recognize that
gathering or aggregation of credit information does not become a
“consumer report” under the FCRA #b initio until the data is used
for consumer purposes as defined by the FCRA. Metaphysically,
data maintained by company aggregating the information does
not become a “consumer report” under the FCRA until accessed,
and compiled, for consumer purposes. Accessing consumer



Credit data information gathered by a credit data company is not a
“consumer report” under the FCRA until the data is compiled into a
“consumer report” and used for a consumer purpose.

information from a credit data company for commercial purposes
never triggers the FCRA in the first instance®® and, accordingly,
the FCRA can afford no right to damages.

Second, even if it is correct that a consumer report is
a “consumer report” under the FCRA regardless of the data’s
ultimate use, liabilicy for commercial losses still should only turn
on the “misuse” of a “consumer report” by a business. A business
that relies on consumer credit data to make decisions about
commercial credit does not “misuse” a consumer report to subject
itself to the FCRA — it merely relies on consumer credit data to
determine cligibility for non-consumer credit. The consumer
credit information relied upon by the business never becomes a
“consumer report” under the FCRA.  Accordingly, FCRA-based
damages should not be recovered under those circumstances.

V. Conclusion

Credit data information gathered by a credit data
company is not a “consumer report” under the FCRA until the
data is compiled into a “consumer report” and used for a consumer
purpose. Where an individual applics for commercial credit or
suffers a commercial loss due to inaccuracies contained in che
data furnished to a consumer reporting agency, the FCRA is not
tiggered and does not afford protection against such commercial
losses.

* Scott J. Hyman is a member of the Téxas and California State
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Member of the Conference on Consumer Finance Law, and specializes
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Telephone Consumer Protection Act in DEBT COLLECTION
PRACTICES IN CALIFORNIA (CEB 2016). Mr. Hyman authors
Severson ¢ Werson's consumer finance weblog (www.calantofinance.
com), to which he has posted summaries of over 2,000 consumer
finance decisions over the last 10 years. Mr. Hyman holds a B.A.
with honors from the Schreyer Honors College of The Pennsylvania
State University, and a J.D. with distinction from the University of
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