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CORPORATE.-DISCLOSURE STATEMENT
[Fed. R.. App. 26.1, 29¢0))

Pursyant to-Fed, Ri-App: P; 26,1 angf 29(c); amici ourfac states thatneither the

Amerfean Financial Services Assoclation (“AESA”) horthe Ca fifornia Finanoial

Services. As‘eoc:atlon (“CF8A™) hdve any parentcor por'ltmn, nor does-any: publicly

held corporation hold l-ﬂ%"(5}1’5"_Ij)_f:c_i,l;‘t_ss.-.'Q'fﬁ’e'if_lfigf;r‘K-S‘Sgp_iﬁﬁ()ﬂ’ﬁ"{stt—_)‘ck’;._

STATEMENT PURSUANT TO F.R. APP:.29(¢)(5):

No party’s counsel autheored:this briefin- wholeor in part, No party ot .ai_;partyig;.
covnsel contributed. imoney that was intenided to: fund pr epanng o submitting thig

bifef, Othet than AT'SA, CI”,SA and theirmembers, no person conmbuted toneythat

was intended-to fi und prepating or-subimitting this brief.

H2A2S0000/24591 23,1
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L.
INTRODUCTION

The-American Financial Services Association ("AFSA™) and the. California
Financial Services Assoe;i‘afijbn.(?"'C'ESA:”‘),‘.-i:‘i’i‘e this amious eurige brief in support of
appellant’s:petition forrehearing to requiest that the Court tegonsiderand remove from.
its opinion two sentences (the “Two Sentences™) which are incoprect, forthe réasons

stated in this brief, unnecessary to the Court’s decision, and potentially troublesome:

for- ereditors. and debt collectors,

The Two Sentences state:

Pursuant to the FCC ruling, piior express consent is
deemed granted only if the wircless mimber-was provided
by the consuinier to the creditor; and only if itivas provided
at thi time of the transaction that resulted in the debt at
dssue. [Citation] Thus, cohsumers who provided their
cellular telephone numberstocreditors:affes the tinie.of the
original ransaction arenot deemed to have consented to
beicontacted atthose numbers for purposes of the T CPA.

Slip opn. at 12258 (emphasis added).
Amiai_:resp.ect'tfé’tj:-lly submit that the em pla.aeiizetl"pm’-l‘ions of'the Two Sentences
are incoreect, Fhey misconstrue the eited FCCruling and the Telephone Consurer

Protection Aot (“TCPA”) which theruling interptets,

The TCPA allows aito-dialed calls to wireless nuntbers if the calls dre “thade.
with the prior express consent of the called party.” 47 U.8.C. § 227(B)(1)(A)iii). |

Nothing inthe statue requires that consent be given in:aeredit application, “atthe time

(6 of 30)
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of'the transaction,” or at any other particular time, Thie statute requites only that

“oxphess consent” b given before the ol phone number is auto-dialed.

The FCC ruling that:the panel opinjonicites:does not purpoit o, and could not,,
impose restrictions-on “prior express consent” not found in the statute. Instead, the:
itiling states that “autodialed ... eallstowirgless nuimbets provided by the called paty

in conneclion with-ar existing debi.are made with the “prior-express consent’ of the.

called party ...
“I coninection with an existing debt™ conforms to the statutory wording arid

purpose; as-well as the common:law of consent on which the TCPA drew. Thephrase

delimits the scope-of consent, notits timing: Consentto be called aboutone:debt or

trarisaction is ot corisent to-becalled dbout any other debt or tiansaction. That
principle adedquately tesolvésithe issues raised in'thiy cage,

"’I‘!h'é Courtneed notand should.not retafn--thé Two'Sentences that erroneously
restrict.the time when “prior express consent” itiay be given rather than limiting the

scope of acusfomer’s consent to be called,

Y Inve Rules & Regs* Implemeﬁtmg TCPA N Request of ACA Int'l for Clarifieation,
23TC.CR.E: §19.(2008) (* jon™) (emphasis added) Restatmg
this: punclple in the followmg ‘mgmph ‘the. FC(,-: ruling substitutes “duting the
- trangaction® for“in connection witharn: existing debt.” Id. at'564 65"1[ 10, The KOG
must haveintended the two phrases-tohave: equiv:tient meanings as'it gaveno reagon-
el argument, angd olted.no authamty,.for imposing-any tempotal restriction on thi

TCPA’s “priorexpress consent™ exemption..

(7 bf 30)
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INTEREST OF AMICI CURI AE
AFS’A‘-:‘I:s:fthc;naﬁon!?-:s largest trade-association representing matket:funded pro- |
viders of financial serviges to-consumors and sinall businesses. AFSA has  broad
nmmbmshlp1angmgﬁomlatge:mtemauonalﬁn’mcialselvwesﬂrmstosmglcofﬁw
independently. owned e-'on‘sum'err»ﬁnan(_cafeampar}ie-s.

For over 90 years, AFSA has reprosented financlal services companies that hiold

cadership position in thelrmarketsand conform toithe hiighest standards of cystom-
er service and eflifeal business practices. AFSA is dedicated t‘o;-plrbﬁedfing,’ac‘@e:tss to
t:rgdit:ialfrd?-‘c:?;{)'rl‘S'umer dl?lo:i‘ce‘._:ﬁ:mc@u;:ag;es;-ethi‘aal._ business practices and supporis ifi-
niancial sdiieation for donsumers of all ages. APSA advocates before legistative,
e.xecu‘ftiv.é:andﬁj}xd_i‘cial‘-lbbdiies__;.éa_niigssues.\é;ffeﬁting?i=fS.-.mé1ﬁbejliS?’ interssts.Se¢, e.g., Am,
Fin: Serv. Ass'nv. Gty of Oukland, 34.Cal Ath 1239 (2005)

CFSA is anon-profit tiade gssociation xeplescmmgmwﬂd“ﬂﬂal on inter-
national corpotations and indepeiident lenders with opefatiotis in the Stateof Cf',dl-ilfor—.-
nia.. CFSA members provide a broad range of financial .ser-viéesi,incﬁ]%urding;:consumjer
and comiriereial loans, retail installment financing, -automobile and mobile home
financing, homeé purchase and home equityJoaus, cfedit :.'c*a:i;’éis, anl [mesofciedit

CFSAs missionis to foster-ethical practices and High standards of conduct in

thefinance industry. CFSA strives to'improve conditions within the indusiry and pro-
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mote 4. greaterkiiowledge and understanding of the cconomie and social agpects of

consuriet lenidirig among all Californfans, CFSA advoeatesi its members’ interests
‘before the California Legisldture and regulatory bodies as-well asthe coutts.

Many ofamici’s members use-aytodi 1iing equipment toreall thelr customers to
solleot debrs: atid for other reasoiis. Many of amiel’s membery also use third paity
tifebffca&l.lﬁ;ﬁtmﬁs’ité make similar-callsto customers. The TwoSentences of the panel’s
opinion subject amici"smentbers tosigrifieant potential liability under the TCPA

11
PRIOR EXPRESS CONSENT MAY B GIVEN
AT ANY TIME BUT MUST BE IN CONNECTION
WITHTHE CALLED-ABOUT TRANSACTION
A The'TCPA Tmposes No Temporal Limit On Bxpross Consent

Interpretation of the TCPA wid the FCC's implementlng regulation and
clarification rulings must start with the statutory languiage” The TCPA’s words
impose no temporal limitations on express consent, other than that consent must pre-

cedle. the auto-dialed call. Nov does the TOPA's legislative history suggest that

! See-‘ C‘hevronrr U-S A, Jnc v Natural Resources. l)eﬁznse Council, Inc., 467 U S.

837 : Vhen-acourf reviews.an agene *siconstruction of the statute
which it: admmimrs itis confionted with two questions. First, always, is the question
whether: (,ongless Thas: dlreutly spokentotheprecise question atissue. Iftheintentof
(,ongress is clear, that is the end-of the matter;:for the court, as-well as the agenay,

must give-effect to-the tmambiguously expressed.intent:of Congl ess.”)

(. of 30)
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Congress intonded to impose any other teniporal restriction on a ealled party’s
The pertinent portion of the TCPA provides:

Tt shall be unlawful for any- person within the Umtc,d'
Siates—

(A) t6.make any. cal (othel thanacall, ... ihade with the
prior express consent of the called pm i) using any
aytomatic telephone dialing system ..

L S

(m) 10 any telephotie numbel dassigried to 8 .o
sellular telephone service ...

47U.8.C..§ 227(B)(1) (emphasis-added).

Theiemphasized words of § 227(B)(1)A) are clear, Anauto-dialediall o cell
phone is perrmitted i the called pasty exprossly-conserted to the call befote it was
made. Other than requiring consentbefore the-call, the statutory language imposes no
temporal restraint on when-consent :musi;.be:gi'%f.en-. Underthe clearstatutory: wording,
consent given At any fime bbff)lﬂﬂlﬁoallswfleeb

The legislative: history. of the TCPA%s 1991 dmendment—which added the
qﬁotec’i} language—confirniy that consent wasto be broadly construed and was not |
subject to-arly unstated temporal restrictions. Foi example; the Senate Repott oi the
draft legislation points oiit'that orie ofthelwy changes to'the initially proposed bill

broadened the consent exemption:
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“photi nay give:ik ent to; bc,fing called back
iby A computc}. tellmg them that their Py oduct is ready for
pickup. The reported bill-allows consent o be given-either
“orally or in wiitihg,

$. Rep. No. 102-178, at 5 (1991); roptinted in 1991 US.C.EAN, 1968, 1972.3

Tn:short, o tenipotal restriction o the “express cohsent™ exéription can be

found in the TCPA's statutory text or Tegislative history—other than that the consent

frust be:given “prior”to the call,

B, C Ongr'ess Did.Not Au'thome*rhe FeC

Ind7 USC, § 227(6)(2), Cfong-rerss‘ authorized the FCC to “preseribe regulas-
tions ta implement the requireients of this subseetion”—i.e., § 227(b). The para-

graph goes -on to authorize the FCC to adopt additional exemptions from

§ 227(b)(1)(B)‘s ban on prerecorded phone callstoresidential land line phones.and to

§ 227(B)CLEANGIT'S ban on auto-dialed-calls to cell phones:

3 Sumlax ly, the House R@pmt ony prmr version of the bill stated that calls wouldl be
permitied “where:the called party hias in essence: mquestccl the-contact by ptevidmg

the galfer with their telephone number for use n noemal busiriess communications; In
addition, if & subscribet hag given “prior express permission or invitation” to, a

telephone solicitation, this consent rendersthe/call solicited and yelievesthe calleriof

habnlltyr- for relying on such permission. The: Commiitee did not attempt 1o define
sly the Torm in which express: permission or invitation must be: given, but dig
not see a ‘compellingneed for such consent to be in wiltten form.” H. Rep. No. 103-
317,80 [3:(1991). “[Tlhis bill prohibits automated orprerecorded telephonecally to
the home, unless the called paity conserits 10 receivipg sucha call ,..” 137 Cong:

Rec, $18781-02 (Nov. 27,1991) (remnarks of Seri, Pressler).
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1:1@%0"0‘5,,; Congress substantially amended.§ 227(b)(2), adding to the FCC's:
powers:to urlplcmem the TCPA, i pantmuleu thwugh adopting & fime it ot the:
establlshcd business relationship exemptmn See Pub. L. 109-21,119:8tat. 359 (July
9,2008);:S. Rep: No, 10976, at2, 5, 11 (2005), reprinted 1n 2005 U.S:C.CAN, 319,
320,323, 328.

Notab ly:riin Issing from:§ 227(b)(2), both as-originally enacted and as:amended in
2005, is-ariy language a'tfl‘fh@‘lii;?éii_ig%?-iiﬁe- FCCtorestriet—rather than implement-—the
‘*,Fl.i'iiar_'-ex'préssz consent” exeniption.

C. TheFCCs Implementing Regulation Imposes
No Time Limit On Consent

The FCC's regulation implementing the TCPA, 47 C.E.R, § 64.1200, closely
imimics the statute’s words,  Like the. statute, the regulation imposes no temporal
restrainton when express consentmay be given foran avto-dialed call, other thanthat
it must be given before the auto-dialed call,

I pertiiient patt, the regulation states?

(a) No person or.entity may:

(1) L,xccpt as provided in pavagraph (a)(2) of this
gection, initiate any telephone call (other than aeall .,
made with the prior express consént of the callﬂd pm‘ty)
using an avitomatic telephone dialing system ..

¥ #* #

(iif) To any telephone number assigned to a .
cellular telephone service |
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Thie tegulation doestiot furtherdefine “priovexiréss consent.” Its defintticiy of
: I _

“prior expréss “written conseént™——a tmm used \in connegtion. with otheir TCRA.
sfre'sﬁﬂi’t;fi:qnswdescril‘a:e-s:-‘t‘hea-vity;p.e,:\of‘-wﬁitisnga=r-e_quh*e'cg butagain linposes no tempora)
restriotion on when thie consont must begiven, See 47 G R. § 64:1200(A(8}
D, Thé ECC’s Prior Clatifications. Inpose No Temporal Restraint,

In its-ruling Initially. adopting 47 CF.R. § 64,1200, the FGC commented on
“prior express consent”s” meaning, again without imposing any temporal restraint on
wlhiet conseit iy be givens

If" a call is otherwise subject to the prohibitions of
;§ 6471200 - jpcnsons who knawmg]y: le__lease them phone-

-as- one: at whlch‘the cal‘led‘ party'wmhes lo be:ieaphed.k_ Fo

i Seekuse Report, 102—317, st Sess., 102pd Cong.
(1991), at p. 13, which supportsthis interpr etatlon, neting
that ih such insfam,es “the called party has: in essence
requested: the: contact by pmv:dmg the caller with their
tolephone numiber foir Use in  normial  business
comimunications.”
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Inre Riles & Regs. ‘Imj-zl@maﬁt,ing]-Zh,e. TCPA, T P.COR. 8752, 87694931 (1992).
After another lefigthy rule-making proceading, the FCE revised and claiified its
."I‘.C?}I’-Act‘&gulatihnf'in 2003, In its 2003 roling, the FCC again addressed the "‘p‘xii'or'
-express-consent’y” meaning, this time eniphasizing that “prior” means beforethe call,
but otherwise iimposing no time restiiction on-when consent may be given:

We also note that-absent an established business relation-
thp, the tel@m'wketur must fiest obtain the piior express
conent of the called party in order to lawfully Injtiate the
alll, Puvporting to obtain consenit during the call, scls a8
requesting that 4 consumer “press 17 to: receive fuither
lllfol*snﬂtibn, does:not constitute the prior consentnecessary
1o deliver the:message in the: first place, as the request to
“pross 17 is part of the telemarketing call.

Inve Rules & Regs. linplementing the TCPA, 18F.C.C.R. 14014, 14099 §142.(2003).

. The FCC's 2008 Clarification Requires Transaction-Specific Consent,
Not Consent At A Particular Time

112005, ACA International, a trade association of craditors and debt collectors,
petitioned the FCCto 1ssuea clarification. riling, stating that the TCPA exempted all
debt collection calls foosll phones. ACA Clarification, 23 F.C.C.R. at 559, 563 ] 1,
8.

Inits valing, releaséd in eaily 2008, the FCC gave ACA halfa foaf, It declined

1o axeinptrda’l_)t: cotlection calls categorically from the TCPA’s prohibition on auto-

4+ I“he pamgraph goes on to: explam that “prior express consent” has not been giver it
the corisurher’s. felephane nutiber 1§ captured by “a Caller ID or s ANI device

witholt notice 1o the residential télephone subsetiber” 7 F.C.C.R. at 8769 4 31,
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dialed calls to eell phone numbers, -ACA Clarification, 23 F.C.CR. at 5654 11,
However, the FCC did elarify that debt eollestion valls are. excmpt if'the called pauty
provided his oi-her cell phone runinbet-to the oreditor in-conneetion with the transs
actiongiving rise to the call,
Sommarizing its conclusion at the:start, the FCCstated:
Inthis tiling, we clarify thatautodialed .., . calls to-wireloss
numbersthatare pr ovided-{o a creditorin conneciion with

an.existing debt are permissible as calls made with the
Hpriorexpress. consent” of theicalled party.

ACH Clarif’ cation, 23 F.C.CRuat 559 1 (emphasisadded).

In the heatt ofits rulihg, the FCC reiterated fhie “in conhection with” réquires

ment, stating:

Because we find that autodlaled - calls to wireless num-
“ Fovide g in connection with an.
it exXpress consent” of

. 'V Is ave pernissible.
'We. cenclude that the pmwsmn of a cellphone:numbertoa
cieditor, ¢,g,, as part of a:credit application, reasonably.
for express cotisent by the cell phone sub-
sontacted at that number togar ding the debt,

ACA Clarifieation; 23 F.C.CR. 4t 5659 9 (emphasis added; fn. omitted):
It support of this vonclusion, the FGQ cited its own 1992 ruling initiglly:
adopting 47 C.R.C. §:64.1200and the House Report on what ultiimately became the

TCPA, See pp. 89 dbove (quioting both cited soirces).
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Th followlng paragraph of the FCC s ruling also clarified that the burden is on
th ereditor to maintain records sufficient to prove the customer has given the required
“prior express consent” fo be called at'the eell phone number, AC/ Cfm::‘ﬂgmm;«;,
23 RCCR.ar 5659 10, At the start-of this paragraph, the FCC wrote & transition
sentence, stating again the gist of it raling, but in :sl_i'gh.tily"tli‘ffel‘tm_t'WO‘!'&S--Whi'c:sh the
panel opinioh, 'l'ug't_f_:‘éiiun;atﬂy; misconstiues:

We mnphawe that prior express consent is deemed’ to.be
granted only if'the:wireless number was:provided by the
consimer o the cieditor, and that ‘such nwmber was

provided during Wie teinsaction: thiat resulted in e debt
owed, |

ACA Clarifleation, 23 B.C.CR. at 5659 10 (emphasis added; fu. omitied),

The opinion's Two Sentences interpret the emphusized words of this trausi-
onal senieniceas setting a temporal restriction on "ﬁi-'ii'm*wexpressvcoﬁsrent,” The T'w
Sentences paraphrase “was provided: z_lmfingfthe-trau-saét’ion that resulted in the debt
Qwad’-’ s “was provided. at the time of the transaction that resulted in the dabt at
issue,” as opposed to “provided .., after thedime of the original transaction ....” Slip

opn., at 12238 (emphasis.added.)
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While “during” may have a temporal connotation in other eontexts, in the
FCC's ruling it simply means “at any point in the conrse of™  Several lings of
reasonitig support this conclusion,

Fist, the transition sentence appears:alone, without any supporting reasoning op
citation of authority.® As already denonstrated, no‘temporal resirietion on “prior
express consent” can be found in'the TCPA, its leglslative history or any.of the FCCs
prior regulationsior tylings,

Had the FCC intended to impose a completely tiew time restraint on “prior
express consent,” it would have explained that departute from prior law and cited
some reason or other basis for its decision to adopt that new restriction. Elsewhere,
bothrin the 2008 ACA Clarification and in its prior rulings on TCPA matters; the FCC
had carefully set forth its reason. for each 'si'gh‘ii:‘want aspect of its regu.l'atiitms.-.-and

clarifications. 1t would have followed the same practice hacl it thought the transitional

¥ M&lrl’llllwWLbSl@l (),nhm, Diet., “during,” def, 2 (“ata point in the course of”)

Meriam-Webster Third New Int! Dict,, p. 703, “during,” def. 2 (“at some pointin the
course of*); Dictionary.com, “during,” defl 2 (“"at somie time-or point in the course
of"); MacMillan Online Dict,, “during” defi 1 (“at one paint within & period of titie
ot a process™).

* "The footnote at the end of the transitional seritence cites only the ACA’s petilion
for the proposition that eollection ¢alls aremade only to customers who had recelved: o
product without payment dnd, typically, have provided their tol&;phone rumbers for
the puipose of rece:ving acall, 4CA Clarification, 23 R.C.C.R. at 565 n, 36.

<12~
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sefiteioe said anything new, partioularly anything as significant as imposing a time

restraing onthepuotexpwa.acansemaxempuon

That.no reason-or-citation to authority follows the transitional séntehée s a
strong indication thatitwas intended nwre'Iy forestate therule stated at the starb o f'the:
puling and agalti in paragraph 9-—that consent st begiven “i conneetfon with an
@Xiiéﬁing;débt’ —arule forwhich .au_th'.csnfii_t}c‘:iis'-'_ciite;d-f-in-p;arag;naph-2'9-,.. ACA Clarification;
23 F.C.CR. at 559, 56597 1,9,

Secorid, requirig that consent be given “in'coniiection with™ thie debt the cal ey
8 tryingto collect-fulfiils the TCPA’s purpose. Roquiring consent to begiven “atthe.

fime-of” ?t!he-.ets-rans,aefion:do‘es;-.rmt:,

The TCPA was intended 1o prevent unwarranted intiusions on teleplione
customers’ privacy. See Pub. L. 102-243, § 2(5), (9);.(10), (13), (14), 105 Stat 2394
{(Dec. 20, 1991). From the outset; Congress recognized and adopted, as part.of the
TCPA, 4 form of the well-established common law rule that consent is a defense-to

invasion of privacy, as it ig to othet intentional torts.”

7 e__See H. Rep_ No‘ 102 31’7}at 1’7 see alm Rest. 2d 1‘@1’5& § 892A(’1)’= Cal Cw. Code,

even though_nt may msult ac,tuai though nm actl blje invasion ofpuvacy ’ ”),
Bundren v. Superior Court, 145 Cal.App.3d.784, 789 (1983) (same); Crumpvi Beck-
(PR coiit’d)

" 13-
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Both at comnton law and uiider the TCPA, consent provides only a “quahimd:
privilege, conduct inexcess of that consented o is.tiot protected. ‘Thatig the point
of the. FCC'¢ clarification that-auto-dialed calls:to cell phones are permissible. if the
called pafty provided the telephone nuniber “in connection with an existing debt.”
ACA Clarification, 23 F.C.C.R. a1 559, 565497 1, 9. The consent is limited in scope.
It istransuction ordebt specific. The debt eollector exceeds the scope of consent: (and
hence violates the TCPAY if he auto-dials:a cell phone number in connection with 4
transaction of debt other than thie one in conincetion with. which the called party
provided the telephone number.” Reading “during” to mean “ata poitﬁ in the course
of” the transaction is congistent with this limitation on'the scope of consent rather than
its timing, |

By contrast, the common law, like the TCPA, places no 'tem{moml restraint on
when consent may be given—other than that it must be given before the otherwise

weongful intrugion. Consent obviates the offensiveness of an intrusion no nistter

(Fr. cont'd) _ _ _
lay Newspapers, Inc., 173 W,Va, 699,712-13, 320 8.5:2d 70, 84 (1984) (“As irr other
tort actions, consent to {he invasion of privacy will bar recavery.”).

ooy imp, V73 WoVa, at 713, 320 8.5.2d at 84; Rest.2d Toits, § 892A4); Sanchez-
Seott, 86 Cal.App.dth at 377- 78

¥ Asthe FCC s elarification putit: “[PItior express consent provided to a paltsculan
creditor will niot entitle that ereditorr (or third paity colleetor) to call 4 consumer’s
witeless number on behalf of other creditors, including on behalf of afﬁhated'
entities.” ACA Clarification, 23 F.C.C:R. at 565 1., 38,

S
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rwlien_-ﬁ;ilrisé;c:‘nt}‘i's given: A debtoreannotcomplainof intrusion by auto-dialed calls to &
céll '-p'lmne;WI;‘*enever“th‘e’:xcail:leci party has provided the telephione numbei ... to. the
_-cal’.l.er"for-'uﬁ;é.-in_ ivormal busingss communications™ H, Rep. 102-317 at 27. That is.
tiue if the ealled party provides the numbir on a credit application. ACA Clarifica-
tion; 23 B.CCR. at 56499, Ttds justastrue ifthe called party providesthe number to
adebt collector, asking that c:a-ll-s-.bee:cl-irected‘ tothat phone rather than, for example, o
family land line phone. Late-given consent ig just as effective as early-provided
congent, He wha consents to an aef is not wionged by it-—without regard for when
consentis given. Cal. Clv. Code, § 3515,

Tl‘l,efciﬁ‘-l‘y;w;m@-(pr;i‘m--m this Court *sdecision) that addressed this point under the

.‘]"‘GP-Aaagr.a‘.:cd.t-iming was iifelevant to the effectiveness of consent:

~ Alihough the: FCC did not define the exact parameters of
thc phrase *‘dumng the transwtion 1hdt zesulwd in the dcbt

to the onc«luslon thet a phone nux‘nhcl must be gwen at thc,
precise tinie the-accouit is activated. Moreover, given that
the FCC emphasized. that'the relevant issue in gvaluating
“prior-express consent™ is ‘whether a phone number has

~voluntarily been provided to the creditor, it would strain
logio to-conelude that:a debtor's voluntary provigion of a
¢otitact pumber at thie time an acgount fs opened would
constitute “ptiot eXpiess consent” to be called at that
number, but that the equally voluntary plcvlslon of a
contact number sometime .after the account is opened
would not, Persohis who knowmgly release their phone
numbers have in effect given their invitation or permission
,to be called at-the number which they have given, absent
ingtructions to the contrary,

~15 -
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Maorey, RirstSqurge ddvamtage, LLC, 2011 WLA345703, st ¥ 10(W D. N.Y. 2011y

+(citations omitted)."

Third, the FCC lacked authority to impose a temporal limitation on “prior

express consent™—even by duly noticed, adepted and promulgated regulation, let

alone by usingthe word “dwring” in a single sentence of its “clarification” ruling,

While:courts defer toan agency’sinterpretationota statute that is stlentor amb’i_g_,:gpm;;

on a:question, ey do ot defer wlien the agensy’s interpretation is incompatible with
the statue’s express-terms, See:Chevron US.A., Inc., 467 U.S. 4t 8412~43i_; Ciiomo v,
l_‘_(;?lecszrin,gz House Ass'n, L.L:C.;:557 11.8: 519, 526-31 (2009).

Here, the TCPA is slear. “Prior express consent™ suffices to-permit anauto-
- dialed call to-a cell-phone, The TCPA does niot qualify that perinission. Apart from
requiring orisent be given “priot” to the call, it impeses no time limit-on when con-
sent rust be given in order to be-efféstive. The TCPA grants the FCC authority to
impleinent thiscexemption—and to-credte, by regulation or ruling, other appropriate
exemptions. The TCPA does not grant the FCCauthority to limit the “priot expross

consent™ exemption that Congress wrote into the statute,

P Appeamozmom, e, zm‘*\m 748170, 8 #2-3. (N.D, 111. 2010); Curntiingheine
v, Credit Mgnit,, L,P., 2010 WL'3791104; 8t *5 (N., Tex. 2010).

16
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Thig Courtshioyld construethe FEC!s olatifleation ruling, tsofar aspossible, to.
be-consigtent with the TCPA and the powess it canferiedon the FCC, See Hunsaker
v, Contra Costa County, 149F.3d 1041, 1043 (9thCir. 1998). It may easily-do so.by:
teading “during™as meaning “ate pointin the courseof” rather than “at the time of,»

Forall theseiretisons, the Two Senterices of thiy Court’s oplnion quated-atthe
outset of this brief misinterpret the FCC ruling, enoneously-construing the word’
“during” to impose a tempotal Hmitation on “prior expross consent” rather-than a
lumtauonon thie sedpe of cohgent.. |

CONCLUSION

Por the reasons statedabove; this Court.should grant the rehearting petition; oi,
alteriatively, amend itg opinion by striking the last two senteénces on page 12258 of
theslip.opinfon altogether or by rephrasing those:sentences to focus-on the seopgof
cotisent given rather than the time conserit s glven.

DATED! Qetobsr:31, 2012

SEVERSON & WERSON
A Professiondl Copporation

By: _ (¢/JanT.Chilton
’ ~ Jan'T. Chilton
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No. 11-56600
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Plaintiff and Appellee,
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PORTFOLIO RECOVERY ASSOCIATES, LLC, etc.,

'Defendant and Appellant.

Appeal from United States District Court,
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Facsimile: (415) 956-0439 Facsimile: (949) 442-7118

Attorneys for Amici Curiae
AMERICAN FINANCIAL SERVICES ASSOCIATION
and CALIFORNIA FINANCIAL SERVICES ASSOCIATION

02525.0000/2444095.)

(25 of 30)



Case: 11-56600 10/31/2012 iD: 8383643 DkiEntry: 38-2 Page: 2 of 6

The American Financial Services Association (“AFSA™) and the California
Financial Services Association (“CFSA”) apply for leave to file the accompanying
Brief of Amici Curiae in Support of Petition for Rehearing in this case.

A. Interest Of Amici

AFSA is the nation’s largest trade. association representing market-funded
providers of financial services to consumers and small businesses. AFSA has a
broad membership, ranging from large international financial services firms to
single-office, independently owned consumer finance companies.

For over 90 years, AFSA has represented ﬁhancial services companies that
hold a leadership position in their markets and conform to the highest standards of
customer .service and ethical business practices. AFSA is dedicated to protecting
access to credit and consumer choice. It encourages etﬁical business practices and
supports financial education for consumers of all ages. AFSA advocates before
legislative, executive and judicial bodies on issues affecting its members’ interests.
See, e.g., Am. Fin. Serv. Ass’nv. City of Qakland, 34 Cal.4th 1239 (2005).

CFSA is a non-profit trade association representing major national and inI;ern

national corporations and independent lenders with operations in the State of

California. CFSA members provide a broad range of financial services, including '

consumer and commercial loans, retail installment financing, automobile and

02525.0000/2444095.1 -1-

(26 of 30)
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mobile home financing, home purchase and home equity loans, credit cards, and
lines of credit, |

CFSA’s mission is to foster ethical practices and high standards of condﬁct
in the finance industry. CFSA strives to improve conditions within the industry and
promote a greater knowledge and understanding of the economic and social aspects
of consumer lending among all Californians. CFSA advocates in its members’
interests before the California Legislature and regulatory bodies as well as the
courts. |

Many of amici’s members use autodialing equipment to call their customers
to collect debts and for other reasons. Many of amici’s members a]sb use third

party debt collectors to make similar calls to customers.

B.  Reasons For Granting Lcave To File.

Two sentences of on page 12258 of panel’s opinion potentially subject
amici’s members, as well as other creditors and debt collectors using auto-dialers,
to significant Hability under the Telephone Consumer Privacy Act (“TCPA”) by
erroneously interpreting an FCC ruling to impose a temporal limitation on the
TCPA’s “prior express consent” exémption.

As the accompanying amicus brief explains, the panel opinipn mistakenly

paraphfases the FCC’s word “during” as “at the time of,” While the word is

02525.0000/2444095, | -2
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suscéptible to that meaning in other contexts, it has a different meaning in this
statutory and regulatory context; namely, “at ény point in the course of.”

Neither the TCPA nor the FCC’s implementing regulation and rulings
imposé any time limitation on “prior express consent”—other than that it must be
given before the call is made. In the clarification ruling cited in the panel opinion,
the FCC did not depart from that séttled law. Instead, as the ruling makes clear
elsewhere, the FCC was concerned about the scope of consent given, not the time
it is given. Consent “in connection with” one transaction does not permit auto-
dialed calls about a different transaction or debt.

Leave should be granted for AFSA and CFSA to address this portion of the
panel opinion. The two sentences haﬁe potentially broad ramifications for
creditors and debt collectors. The temporal limitation that those sentences appear

to adopt does not appear necessary to the disposition of this appeal. While the

issue is raised at pages 9-12 of the rehearing petition, AFSA and CFSA believe that

their proposed amicus brief brings significant new material and reasoning to the

Court’s attention which will aid it in reaching a proper resolution of this matter.
For the reasons stated, AFSA and CFSA respectfully request that the Court

grant them leave to file the accompanying Brief of Amici Curiae in Suppoft of

Petition for Rehearing.

02525.0000/2444095. -3-

(28 of 30)
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DATED: October 31, 2012

SEVERSON & WERSON
A Professional Corporation

By: /s/ Jan T, Chilton
Jan T, Chilton

Attorneys for Amici Curiae
American Financial Services Association and
California Financial Services Association

(:2525.0000/2444095. 1 -4 .
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