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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of

N N N

Petition for Declaratory Ruling Regarding CG Docket No.

Non-Telemarketing Use of Predictive Dialers)

)
Rules and Regulations Implementingthe ) CG Docket No. 02-278

Telephone Consumer Protection Act of 1991)

PETITION FOR DECLARATORY RULING
Communication Innovators (“CI™) pursuant to Section 1.2 of the Federal

Communications Commission’s (“Commission”) rufdsereby respectfully submits this Petition
for Declaratory Ruling to eliminate significant dasion regarding the applicability of the
Commission’s Telephone Consumer Protection Act @A) rules’ to “predictive dialers” used

to provide informational, non-telemarketing calsconsumers. Specifically, Cl requests that
the Commission clarify, consistent with the textlod TCPA and Congressional intent, that
predictive dialers that (1) are not used for teldraing purposes and (2) do not have the current
ability to generate and dial random or sequentiahlpers, are not “automatic telephone dialing

systems” (“autodialers”) under the TCfand the Commission’s TCPA rules.

! Clis a 501(c)(4) organization that seeks to mézenthe pace of telecommunications
innovation and its benefit for American consumerd husinesses. Cl and its member
technology companies strongly endorse efforts byRtesident, the Commission, and many in
Congress to minimize the burden imposed on innes&atod entrepreneurs by outdated,
unnecessary, or inefficient regulations.

247C.FR.§81.2.
3 Seeid. § 64.1200.
4 e 47 U.S.C. § 227.



SUMMARY

Congress enacted the TCPA specifically to curb eggive telemarketing practices that
were found to be an invasion of privacy, a risptdblic safety, and that improperly shifted
marketing costs to consumers. As the Commissioogrdzed for more than a decade, the
TCPA was not intended to restrict businesses friamimyg informational and other non-
telemarketing calls to their customers and accaldérs, including on their wireless telephones.
Nor did Congress intend to restrict the use ofietbgies such as predictive dialers — innovative
equipment that dials specifically programmed camtaenbers and enables company
representatives to provide important, timely infatianal calls to consumers accurately,
efficiently, and cost-effectively.

In 2003, however, the Commission determined thdaicepredictive dialers are
autodialers under the TCPA, irrespective of whetlueh equipment uses a statutorily required
random or sequential number generator. In findiag certain predictive dialers are autodialers,
the Commission’s stated concern was that the teletiag industry had evolved to the point
where calling lists of numbers using a predictiiedat was more cost-effective than calling
arbitrary {.e., random or sequential) numbers, so it was necgssaake steps to prevent
telemarketers from circumventing the TCPA's resivits on automated calls. The
Commission’s 2003 decision did not discuss theofiggedictive dialers in non-telemarketing
contexts, and it did not address whether the Cosiarisvas simply determining that devices
with the unused capacity to generate and dial nanolosequential numbers are autodialers

under the statute, or whether it was reading thairement of a random or sequential number

® Predictive dialers help live representatives til#dphone numbers in a manner that “predicts”
the time when a consumer will answer the phoneaargpresentative of the caller will be
available to take the call.



generator out of the statutory definition altogethim 2008, the Commission reiterated that
certain predictive dialers that did not make usa cdndom or sequential number generator are
autodialers, but provided no additional clarity@she rationale for including these devices.
Combined, these decisions have created signifaamfusion for companies that use predictive
dialers to place live calls for non-telemarketinggose<.

Expanding the definition of autodialer to includgigoment that does not have the
current ability to generate and dial random or setjal numbers and is not used for
telemarketing purposes would be contrary to boghtét of the TCPA and Congressional intent.
It would be contrary to the text because the statequires that, to be an autodialer, equipment
must have “the capacity . . . to store or prodetephone numbers to be called, using a random
or sequential number generatdr It would be contrary to Congressional intent lmseanon-
telemarketing calls to accountholders and othesgorers made using these predictive dialers do
not jeopardize consumer privacy, threaten publietgaor shift marketing costs to consumers.
Moreover, the Commission’s current expansive imgggiion — and the resulting confusion — has
led to unintended consequences that harm conswandrnsusinesses alike. The current
skyrocketing TCPA class litigation environment iscahindering innovation, diverting time and
resources away from consumer-facing operationiinghcritical account communications, and

creating substantial costs that inevitably are géss to consumers.

® The Commission may issue a declaratory ruling iteating a controversy or removing
uncertainty. 47 C.F.R. § 1.2.

’ As discussed below, the confusion has also ledi@vie, Inc. to seek clarification from the
Commission over the meaning of the term “capaditythe autodialer definitionSeeinfra
Section IILLA.



Predictive dialer usage and technology have alaagéd significantly over the past
decade, further warranting a declaratory rulingtos issu€ Today’s predictive dialers do not
and cannot generate and dial random or sequentabers, and the companies that rely on them
are often not telemarketers. Rather, the predidialers in use today are complex and
innovative equipment and technologies used by & arday of non-telemarketing businesses
that need to connect their live representativel woinsumers quickly and efficiently. Their use
benefits both consumers and businesses by, ambagtbings, increasing productivity,
performing critical regulatory compliance functipasid ensuring that consumers are not subject
to improper calls. Thus, it advances Chairman Gleoaski’s goal of “harnessing the power of
communications technology to grow our economy, tergzbs, enhance U.S. competitiveness,
empower consumers, and unleash broad opporturtty dmgher quality of life for all
Americans.?

Importantly, clarifying that predictive dialers mhg used to place non-telemarketing
calls without being considered “autodialers” wounltut lead to an increase in calls or costs to
consumers. The same callers can already contastioters on their mobile devices using
manual dialing, and they have no incentive to plaweecessary informational calls. Thus, it is
only how some calls are made that would change, not wh#tkeralls can be made or the
number of calls that can be placed.

In addition, there has been a significant shitamsumer calling demographic patterns

over the last decade due in part to a significactehse in the cost of a wireless telephone call,

® The Commission is “especially mindful of the needlarify [its] rules in light of technological
changes.”See, e.g., Closed Captioning of Video Programming, Declaratory Ruling, 23 FCC Rcd
16674 (2008).

® Remarks of FCC Chairman Julius Genachowski, GémngeCenter for Business and Public
Policy, Georgetown University, Washington, DC, (N7, 2011) (“Genachowski Remarks”).
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as approximately one-third of all households nowehanly wireless telephone numbers and
consumers can easily “port” their wireline numheetheir wireless device. Now that wireless
service is so inexpensive and accessible thasitégalaced traditional (landline) telephone
service for one-third of the U.S. population, sudmecessary restrictions on predictive dialer
use are counterproductive and can prevent consunoengeceiving important, time-sensitive
notifications from companies that they do busineitls, and are thus counterproductive.

In light of these changed circumstances and theiiggpbenefits of informational calls to
wireless consumers, the Commission should clanidy tompanies may use predictive dialers to
place non-telemarketing calls to wireless telephanebers without triggering the TCPA'’s
autodialer restrictions, particularly when suchlefisdo not have the current ability to generate
and dial random or sequential numbers.

. THE TCPA'S AUTODIALER PROVISION ONLY APPLIES TO EQU IPMENT

THAT HAS THE CURRENT ABILITY TO GENERATE AND DIALR ANDOM

OR SEQUENTIAL NUMBERS, AND IT IS PRIMARILY FOCUSED ON
ABUSIVE TELEMARKETING CALLS.

A. The Text of the TCPA Autodialer Provision ExcludesPredictive Dialers That

Do Not Have the Current Ability to Generate and Did Random or
Sequential Numbers.

The TCPA and the Commission’s TCPA rules definéaartomatic telephone dialing
system” (“autodialer”) as “equipment which has tia@acity(A) to store or produce telephone
numbers to be called, using a random or sequeniiaber generator; and (B) to dial such

numbers.** Under this definition, the phrase “using a randmmsequential number generator”

1947 U.S.C. § 227(a)(1); 47 C.F.R. § 64.1200(f)(The TCPA prohibits the use of an autodialer
to place any call, absent an emergency or the prpress consent of the called party, “(i) to any
emergency telephone line (including any ‘911’ lared any emergency line of a hospital,
medical physician or service office, health caality, poison control center, or fire protection

or law enforcement agency); (ii) to the telephdne bf any guest room or patient room of a
hospital, health care facility, elderly home, angar establishment; or (iii) to any telephone
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modifies “to store or produce telephone numbetsetoalled.” In addition, the phrase “to dial
such numbers” refers to dialing numbers that hasnlyandomly or sequentially generated.
Thus, under the plain language of the TCPA, predialialers that do not have thbility to
generate and dial random or sequential numbersxataded from the definition of an
autodialer.

B. The Legislative History Confirms that the TCPA’s Autodialer Provision Was
Enacted to Curtail Unwanted Telemarketing Calls.

Congress enacted the TCPA in response to an imegeagmber of consumer complaints
regarding “the use of automated equipment to engreggemarketing® The legislation was
created to address the explosion of unwanted adéaht@lephone advertising and solicitations
made possible by automatic dialing machines thaldcgenerate and dial random or sequential
telephone numbers and bombard parties with “conmjze®” solicitations-?

Congress recognized that, in addition to being gimgoand intrusive, computerized
telephone sales calls threatened public healtlsafedly. For example, telemarketers could use

autodialers to generate random or sequential telfe@humbers and “dial numbers in sequence,

number assigned to a paging service, cellular belep service, specialized mobile radio service,
or other radio common carrier service, or any serfor which the called party is charged for the
call[.]” 47 U.S.C. § 227(b)(1)(A); 47 C.F.R. § 6200(a)(1).

1 see, eg., Sen. Rep. No. 102-178, at 1 (1998printed in 1991 U.S.C.C.A.N. 1968, 1969; 137
Cong. Rec. 35302 (1991) (“The compromise givesthidic a fighting chance to start to curtail
unwanted telemarketing practices.”).

12 5ee, e.g., TCPA, Pub. L. No. 102-243, 105 Stat. 2394, 23Bfiling that “automated or
prerecorded calls are a nuisance and an invasiprivaicy”); 137 Cong. Rec. 35304 (1991)
(explaining that the legislation “target[s] thatualve robotic use of [telemarketing]
technology”); 137 Cong. Rec. 30818 (1991) (“[T]ragislation does not cover calls made by
live persons. The intention of this bill is to ddaectly with computerized calls.”); 137 Cong.
Rec. 18123 (1991) (stating that the bill was intrcetl to ban “computer voice” telemarketing
calls).



thereby tying up all the lines of a business am@nting outgoing calls*® Such telemarketing
activities also tied up the emergency lines ofgmlfire, and medical services and prevented real
emergency calls from getting throutthn addition, when unwanted telemarketing callseve
placed to cell phones or paging services, they sagaosts on the called party.

The TCPA's primary purpose was and remains pratgdatidividuals from telemarketing
activity and ensuring the smooth transmission oérg@ncy communications; it “targets calls
that are the source of consumer complaints — teletiag calls placed to the hom&."It was
not intended to prohibit businesses from using ipte@ dialers to place non-telemarketing calls
that deliver account-related information to theistomers and accountholdéfsin fact, the
legislative history recognizes that there are aetkasses of helpful calls that consumers do not
mind receiving, and that Congress did not passethislation to prohibit, such as a bank
contacting a customer about his or her credit tafeal world examples abound where such
calls are, in fact, helpful to the average consumer

» Data breach and identity theft notifications;
» Fraudulent activity warnings and updates;
» Parcel delivery notifications;

¥ e eg., S. Rep. No. 102-178, at 1-2 (19%printed in 1991 U.S.C.C.A.N. 1968, 1969;
H.R. Rep. No. 102-317, at 10 (1991) (“Telemarketdtsn program their systems to dial
sequential blocks of telephone numbers, which lrasleded those of emergency and public
service organizations, as well as unlisted telephmmmbers.”).

1 See, e.9., 137 Cong. Rec 35303 (1991); 137 Cong. Rec. 3(8291).
15 52 137 Cong. Rec. 18123 (1991).

16 see, e.9., 137 Cong. Rec. 35302 (1991) (describing the TCPAllasving the FCC to exempt
certain types of calls, including calls “to leavessages with consumers to call a debt collection
agency to discuss their student loan . . .id)at35304 (“Calls informing a costumer that a bill

is overdue, or a previously unstocked item is ngailable at a store are clearly not burdensome,
and should not be prohibited.”).

17 5.2 137 Cong. Rec. 30817-18 (1991).



* Appointment reminders, including from hospitalsaltiecare providers, or repair
technicians;

» Calls inquiring about missed payments and advisirthe prospect of interrupted service
or coverage;

» Service outage or interruption reports;
» School closing announcements;
* Product recall and safety notifications; and

» Urgent employee communications.

Consistent with this approach, the Commissionmatfid in the recent Robocall Report and Order
that it did not want to “impede” or “unnecessandgtrict” purely informational calls when
implementing the TCPA®

To the extent that Congress was concerned abowg somtelemarketing calls — those
made through autodialers with the capacity to geeesnd dial random or sequential numbers —
Congress was clearly focused on extensive wideaneg¢scattershot” calls, not specific and
targeted calls to accountholders. As discussemhgiredictive dialers used for non-
telemarketing purposes reduce the number of improglés received by consumers and improve
regulatory compliance.

Members of Congress also distinguished live catlsfintrusive autodialed
telemarketing calls lacking human-to-human intecacin passing the TCPA. Representative
Cooper, for example, expressed hope that “the R@IIM] regard robotic calls by machines
such as autodialers and computer-generated vaides & much greater threat to the privacy of

our homes than calls by live operatot.Predictive dialers can connect the called party live

18 See Rules and Regulations I mplementing the Telephone Consumer Protection Act of 1991, CG
Docket No. 02-278, Report and Order, FCC 12-21 {fél1Feb. 15, 2012) (“Robocall Report
and Order”).

19 52 137 Cong. Rec. 35304 (1991).



person so he or she has the opportunity to spetfletperson, ask questions, and address the
matter at hand’ This further underscores that Congress did rtenihto restrict the use of
predictive dialers to place non-telemarketing ctlgvireless telephone numbers.

C. Commission Precedent Demonstrates That Predictivei&lers Should Not Be

Subject to the TCPA’s Autodialer Restriction UnlessThey Have the Current
Ability to Generate and Dial Random or Sequential Nlmbers.

The Commission’s original interpretation and impéation of the TCPA
acknowledged that the use of predictive dialerglace non-telemarketing commercial calls
should be regulated differently than unwanted, diated telemarketing communications made
to random or sequential telephone numbers. Spaliifj in 1992, the Commission appropriately
stated that certain non-telemarketing uses of ptiedidialers are not intended to be prohibited
by the TCPA2* The Commission determined that debt collectidis cior example (which were
not directed to random or sequential numbers)ndtdall within the definition of autodialéf.

It also stated that the TCPA's overall intent waptotect consumers from unrestricted
telemarketing practices,so the provisions were not intended to restrietiutbe of predictive
dialers for non-telemarketing activities. In 198% Commission again confirmed that certain

non-telemarketing calls are not prohibited by ti@&PRA’s autodialer restriction because they “are

20 e

21 See Rules and Regulations |mplementing Telephone Consumer Protection Act of 1991, Notice
of Proposed Rulemaking, 7 FCC Rcd 2736 1 15 (1692p2 TCPA NPRM”) (discussing the
use of predictive dialers in the debt collectiodustry and noting the benefits of increased
efficiency and better communication with the calpedity).

22 See Rules and Regulations |mplementing the Telephone Consumer Protection Act of 1991,
Report and Order, 7 FCC Rcd 8752 1 39 (1992) (exipigthat debt collection calls are not
subject to the FCC'’s identification rules for adiiél or prerecorded messages “because such
calls are not autodialer callsg[, dialed using a random or sequential number gev®rat . .”).

2 eeid. 9.



not directed to randomly or sequentially generégdebhone numbers, but instead are directed to
the specifically programmed contact numbers . . . .**

In the Robocall Report and Order, the Commissigmosed new requirements on
telemarketing calls but declined to do so for infational calls. It recognized that consumers
find informational calls and messages to be “highdgirable” and noted that it did not want to
“discourage” the delivery of purely informationallls and messagés. It also stated that it was
“employ[ing] the flexibility Congress afforded tal@dress new and existing technologi€s.”

1. THE COMMISSION’S INTERPRETATION OF “AUTODIALER” HAS  CAUSED

SIGNIFICANT CONFUSION AND AN ARRAY OF UNINTENDED

CONSEQUENCES THAT LIMIT INNOVATION, HARMING CONSUME RS
AND BUSINESSES ALIKE.

A. The Commission’s 2003 TCPA Order and 2008 Declaratp Ruling Have
Created Substantial Uncertainty for Businesses UsgnPredictive Dialers.

As discussed above, in 1992 the Commission confirthat (1) non-telemarketing use of
a predictive dialer is not intended to be prohitity the TCPA’ and that (2) certain non-
telemarketing calls that are not made to randombBeguentially generated telephone numbers
do not fall within the TCPA'’s autodialer restriati® However, in 2003, contrary to the TCPA'’s
plain language, the legislative history, and itsxqgwecedent, the Commission ruled that some

predictive dialers that do not use a random or eeftigi number generator are nonetheless

24 See Rules and Regulations |mplementing the Telephone Consumer Protection Act of 1991,
Memorandum Opinion and Order, 10 FCC Rcd 12391 (1295) (“1995 TCPA Order”)
(discussing debt collection calls; emphasis addzting Household International Petition for
Reconsideration, CC Docket No. 92-90, at 6.

%> Robocall Report and Order § 29.
% 1d.

271992 TCPA NPRM 1 15.

28 See Section 11.C. supra.

-10 -



“autodialers” under the TCPZ. The Commission held that “to be considered andialer, the
equipment need only have tbapacity to store or produce telephone numbéPsThe
Commission was concerned that the telemarketingsiing had evolved such that it was more
cost-effective for telemarketers to use predictliaders to call lists of numbers than to call
random or sequential numbéfsThus, the Commission concluded that it was necgss
classify some predictive dialers as autodialefetsure that the prohibition on autodialed calls
not be circumvented” by telemarketers who opergtautomatically dialing “lists of numbers”
instead of “creat[ing] and dial[ing] 10-digit numisearbitrarily.’®?

In essence, the Commission’s decision in the 200BA Order indirectly regulated the
telemarketingise of predictive dialers by focusing on the undertysquipmentesign.
However, by taking an indirect approach, and faogisinly on one aspect of the equipment
design (.e., a capacity to store or produce numbers rather tthe capacity to generate and dial
random or sequential numbers), the Commission dichddress squarely whether predictive
dialers that have no current “capacity” or abitiblygenerate and dial random or sequential
numbers also qualify as autodialers, particuldrguch dialers are used for non-telemarketing
purposes. Nor did it explain whether such diatarse similar concerns justifying the same
treatment as predictive dialers used for telemargegiurposes.

It is not clear how this ruling squares with thatstory definition of autodialer or

Congress’s intent in passing the TCPA. In the 2@08g, the Commission seemed to focus on

29 See Rules and Regulations |mplementing the Telephone Consumer Protection Act of 1991,
Report and Order, 18 FCC Rcd 14014 1 133 (200®032T CPA Order”).

30|d. 1 132 (emphasis in original).
d.
%1d. 1 133.
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what it believed to be the equipment’s potentiglazdty to generate and dial random or
sequential numbers, noting that predictive diahagdware “when paired with certain software,
has the capacity to store or produce numbers atdhtise numbers and dial those numbers at
random, in sequential order, or from a databaseinfbers.®® But then the Commission
described the “basic function” of autodialer equgmas being the “capacity to dial numbers

without human intervention”*

— a concept that appears nowhere in the statdtéesarery
different from the ability to “store or producedphone numbers to be called,” use “a random or
sequential number generator,” and dial numbershifva@ been randomly or sequentially
generated®

The Commission did not explain how focusing ondbdity to dial numbers without
human intervention was consistent with the texhef TCPA or with Congressional intent,
especially if such numbers were not randomly ousatjally generated. Nor did it explain
whether it was making a blanket rule that all prade dialers and other equipment that dials
numbers without human intervention fall within statute, or whether it was simply finding that
predictive dialers can be autodialers if they hidnecapacity to generate and dial random or
sequential numbers. In addition, the Commissiondit explain whether calls to the
“specifically programmed contact numbers” of exigtcustomers qualified as dialing numbers
“without human intervention.” This absence of itlahas generated significant confusion

among businesses as to what types of predictiverdiand other equipment, if any, can be used

to place non-telemarketing calls and, in partiguldrether a predictive dialer that hasability

31d. 7 131.
34 1d. (emphasis added).
%47 U.S.C. § 227(a)(1); 47 C.F.R. § 64.1200(f)(1).
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to generate and dial random or sequential numbadswhich is not being used by telemarketers
to circumvent the TCPA, falls within the statute.

In 2008, ACA International requested that the Cossmoin clarify that a predictive dialer
“meets the definition of autodialer only when ihdomly or sequentially generates telephone
numbers, not when it dials numbers from custoniept®ne lists* In response, the
Commission reiterated its 2003 determinations aeid tinat the autodialer restrictions apply
when predictive dialers operate through callintglisHowever, it did not elaborate on or clarify
the ambiguities created by the 2003 ruling, ang dtid not answer the question of whether a
predictive dialer that, without significant altacat, hasno ability to generate and dial random or
sequential numbers, and which is not being useglbynarketers to circumvent the TCPA, is
nonetheless still subject to the TCPA's restrictiom autodialers. Thus, further clarification is
warranted.

It is also unclear whether calls to “specificallpgrammed contact numbers” @disting
customers (discussed above as part of the 1995 TQ#EAr) are part of the “lists of numbers”
mentioned in the Commission’s 2003 and 2008 detssiGpecifically, the Commission’s
reference to “lists of numbers” appeared to benitéel to address telemarketer’s use of a list of
non-customer phone numbers in place of the randwsequential dialing of phone numbers.

As further evidence of the confusion created byGbenmission’s 2003 and 2008
decisions, GroupMe, Inc. (“GroupMe”) recently filadPetition for Expedited Declaratory
Ruling and Clarification requesting that the Consiaa clarify and limit the scope of the term

“capacity” in the autodialer definition to encompdenly equipment that, at the time of use,

36 See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991,
Declaratory Ruling, 23 FCC Rcd 559 (2008) (“2008AADBeclaratory Ruling”).
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could, in fact, have employed the functionalitiescribed in the TCPA without human
intervention and without first being technologigadlitered.®” GroupMe offers a free service
that allows a group creator to define a group divilduals who may exchange non-commercial
text communications (and conference calls) to iiulials that comprise the grodp.

B. The Uncertainty from the 2003 and 2008 Decisions KeCreated an Array of
Unintended Consequences that Harm Consumers and Bugsses Alike.

The Commission’s 2003 and 2008 decisions regaraingdialers have led to unintended
consequences that harm consumers and businedsesratluding skyrocketing class action
litigation for businesses and increased costs nswmers. It also has curtailed the ability of
companies to offer new products and services thagumers demand. To prevent further harm,
the Commission should confirm, at a minimum, tratsistent with the statutory language,
companies may use predictive dialers to place etavarketing informational calls to wireless
telephone numbers when there is no current alaititgapacity” to generate and dial random or
sequential numbers.

As the Commission is aware, the penalties for T@R#ations are substantial — up to
$1,500 per call. Plaintiffs’ lawyers are aggresifiling larger and larger numbers of TCPA
lawsuits based on alleged violations. Specificalgre has been a surge in TCPA claims and
class actions in recent years involving allegeddiater use, filed against a wide array of
leading, established companies in the financialises industries and other sectors. For
example, conservative estimates indicate thatagt 3 TCPA class actions involving

autodialers were filed in 2008, at least 36 in 2G0® at least 60 in 2010. In 2011, there were at

37 See Petition for Expedited Declaratory Ruling and Clarification, GroupMe, Inc., CG Docket
No. 02-278 (filed Mar. 1, 2012).

%8 seeid. at 2.
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least 90 TCPA class actions filed involving auttetis®® Thus, TCPA class actions involving
autodialers have risen a staggering 592% in tliddasyears alone. And hundreds of TCPA
cases overall (including non-class actions) hawenlfiked since the Commission’s 2008 ACA
Declaratory Ruling?®

TCPA class actions are also increasingly targgteglictive dialer use in light of the
confusion created by Commission’s 2003 and 2008A @&tisions. As shown in the chart
below, by conservative estimates there has be@&9@¥% increase in the number of predictive
dialer class actions filed in the last few yedrsAnd the true number of such class actions is

likely much highef?

Minimum Number of Predictive
Dialer Class Actions

20
15
10

2008 2009 2010 2011

Under the current regulatory environment, almostrgwnajor financial institution using
dialing technology to accurately and efficientlyl @countholders is, or soon will be, a

defendant in TCPA litigation. And as t@iffith case demonstrates, the confusion and

% These statistics exclude cases focused on the BJ®Arestrictions. In addition, these
statistics only include data from courts with retothat are searchable online. As a result, the
numbers provided likely underreport the true nunddéfCPA class actions that have been filed.

0 One San Diego plaintiffs’ firm alone has filededst 32 class action complaints since 2008.

1 As with the statistics above, these statisticdusleccases focused on the TCPA's fax
restrictions and only include data from courts wehords that are searchable online.

2 TCPA complaints that only reference “autodialdtate been excluded, even though they
often involve the alleged use of predictive dialers
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regulatory uncertainty created by the 2003 TCPAeDmbtentially subjects companies to
crippling liability for non-telemarketing calls, drior calls made using predictive dialer
equipment that has no ability to generate andrdialom or sequential numbérs.

The current wave of TCPA litigation harms both agnsrs and businesses and stifles
innovation. The lawsuits divert time and resour@&say from consumer-facing operations and
have a chilling effect on critical account commuatigns. They also create substantial litigation
costs for defendants and increase costs for compdmat want to place informational calls to
their own customer&’ Unless the Commission confirms that companies usaypredictive
dialers to place non-telemarketing calls to wirgliedephone numbers, these TCPA class actions
will continue to have a significant detrimental iagh on consumers and businesses, even where
there is no telemarketing activity involved. Theyl also continue to threaten jobs and the
viability of entire companies, increase costs fansumers, and hinder future consumer lending
and financial services efforts, all contrary to {©man Genachowski’'s and the Administration’s
goals of promoting economic growth, innovation, petitiveness, and job creatidh.

IV.  TO ADDRESS THE EXISTING CONFUSION, THE COMMISSION S HOULD
CLARIFY WHAT CONSTITUTES AN “AUTODIALER” UNDER THE = TCPA.

To address the confusion and remedy these probtem§ommission should issue a
declaratory ruling to clarify, consistent with ttext of the TCPA and Congressional intent, that

predictive dialers that (1) are not used for teleating purposes and (2) do not have the current

3 Griffith v. Consumer Portfolio Serv., Inc., Memorandum Opinion, Case No. 10-2697 (N.D. IIl.,
Aug. 16, 2011) (holding that irrespective of thatstory language, pursuant to the Commission’s
2003 and 2008 decisions, predictive dialers fathimithe TCPA'’s autodialer definition because
they “have the capacity to dial numbers without harimtervention”).

* See, e.g., Reply Comments of the Federal Reserve Board, St&fDocket No. 02-278, 4
(filed June 8, 2010).

4% 5oe Genachowski Remarks at 2.
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ability to generate and dial random or sequentiahlpers are not “automatic telephone dialing
systems” (“autodialers”) under the TCPA and the @ussion’s TCPA rules. In reaching this
decision, the Commission should focus on the megaoiinhe term “capacity” in the autodialer
definition and declare that, at least for inforraaal calls, capacity refers to a present ability to
generate and dial random or sequential numbers.

“Capacity” is not defined by the TCPA and thus @@mmission as the expert agency
can define this important term. The Commissiorusthalarify that the definition of an
autodialer under the TCPA reflects equipment tlaat dpresent capacity, such as having the
current ability to generate and dial random or set¢jal numbers without additional
modifications to the equipment. The Commissiorusthaot interpret capacity as encompassing
any conceivable hardware or software modificatma tlevice that would permit it to generate,
store, and dial numbers randomly or in sequence.ekample, mobile phones, smart phones,
tablets, e-readers, and personal computers cémealletically be modified with sufficient effort
and ingenuity, using various third-party softwardnardware configurations, to randomly or
sequentially generate and dial telephone numkgush an unconstrained interpretation would
make the statutory term capacity superfluous, eoytio elementary rules of statutory
interpretation.

To continue protecting wireless consumers agaimstanted automated telemarketing
calls, the Commission can also distinguish betweksmarketing and informational calls when
it clarifies the meaning of capacity. The Comnuosghas correctly recognized that changes in
technology and industry practices must be takemactount under the TCPRand it could, for

example, find that predictive dialers and otherigiopent used fomformational calls only have

462003 TCPA Order 132 (internal citations omitted)
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the required “capacity” to generate and dial randworesequential numbers when the capacity is
actuallyenabled (e.g., installed as a functioning feature on the dewdaeout requiring further
modifications to the device), while also findingtlthe requisite “capacity” fdelemarketing
callsincludes the current ability to dial numbers frariist. The Commission made a similar
distinction between telemarketing and informatiozells when it amended its prior express
consent requirements in the Robocall Report aneOrd

V. CHANGED CIRCUMSTANCES AND THE BENEFITS OF PREDICTIV E

DIALER USE FOR INNOVATIVE, NON-TELEMARKETING PURPOS ES
WARRANT A CLARIFICATION.

The Commission has correctly recognized that cheimgtgechnology and industry
practices must be taken into account under the TERAd the circumstances regarding
predictive dialer use have changed significantlgrate past decade. The growing use of
predictive dialers to place telemarketing calls wakspositive factor in the Commission’s 2003
decision. However, today’s predictive dialers -ngnaf which have no current capacity to dial
random or sequential numbers — are used for a nuoflienovative non-telemarketing purposes
that simultaneously bring benefits to both consuaerd businesses. There has also been a
significant shift in consumer calling patterns ottez last decade, resulting in approximately
one-third of households now having only wireledspgbone numbers. In light of these changed
circumstances, the Commission should clarify tloatganies may use predictive dialers to place
non-telemarketing calls to wireless telephone nusbéthout triggering the TCPA'’s autodialer

restrictions, especially if the dialers also cargenerate and dial random or sequential numbers.

7 1d. (internal citations omitted).
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A. Today’s Innovative Predictive Dialing Technology Povides Significant
Benefits to Consumers and Businesses.

The predictive dialers in use today are a far ooynfthe autodialing machines that
telemarketers used in the early 1990s to bombadbra households with pre-recorded sales
pitches. Today’s predictive dialers provide sigi@iht benefits to both consumers and businesses
by allowing businesses with a legitimate need tatact a large number of specific
accountholders or other consumers to do so actyratéciently, and cost-effectively. They
are used to place a variety of non-telemarketirig,dacluding informational calls to: discuss
time-sensitive account transactions; provide apgpuent or service reminders or cancellation
notifications; prevent or review fraudulent accoadativity or potential identity theft; confirm or
arrange payments; provide data security breacficaitons*® notify policyholders in advance
of an insurance termination or lapSemake calls to employees regarding workplace céssur
personnel benefits, and use of annual flexible dipgnaccount funds; and discuss other
legitimate account-related issues with existing@wers, accountholders, and other parties with
whom a caller has an existing business relatiom$hipoday’s predictive dialers also help
protect consumers against improper calls. Mantgstéor example, have varying laws
regarding what hours it is permissible to call eonsrs, the number of times it is permissible to
call consumers, waiting periods for contacting econers, the circumstances under which calls

must cease, and whether or when consumers cadléa aawork, and predictive dialers can be

8 See, e.9., Comments of the Financial Services Roundtable, Atmerican Bankers
Association, and The Consumers Bankers Associagl@pPocket No. 02-278, 3 (filed May 21,
2010).

4% eeid. at 9.

°0 See also Robocall Report and Order 21 (stating that the@ission does not want to
“unnecessarily impede” informational calls inclugirior example, “bank account balance, credit
card fraud alert, package delivery, and schoolimtpgmformation”).
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programmed to accommodate these and other limiatié-or example, they can be programmed
to restrict calls to:

» Specific telephone numbers;

» Specific individuals or accountholders;
» Certain area codes or regions;

» Certain hours of the day;

» Certain days of the week;

* A limited number of attempts or contacts per tetaEhnumber, individual, or
accountholder;

* Alimited number of messages left per telephonelvenrand

* A minimum amount of time between calls to a patictelephone number, individual,
or accountholder.

Thus, predictive dialers also better protect coreumivacy and perform a critical
regulatory compliance function. Limiting companiakility to rely on predictive dialing
technology, on the other hand, means that more waéll have to be dialed manually. As the
U.S. Department of the Treasury has recognizedpparting exceptions to the autodialer
restrictions, manual dialing creates a heighterskdaf human error, which harms both
consumers who may receive improper calls and corapadiat face liability for such calls under
myriad statutes and regulatidhgncluding, in some cases, a strict liability stard such as
under the Federal Debt Collection Practices ABPiedictive dialers also substantially increase
employee productivity.

Requiring companies to contact consumers manuadlinformational and other non-

telemarketing calls also increases communicatiodssgaffing costs, which could be particularly

*1 See, e.g., Comments of the Financial Management Service®Department of the Treasury,
CG Docket No. 02-278, 2-3 (filed May 20, 2010) (stq that the restrictions on the use of
autodialers should not apply to debt collectiorisgand explaining that the use of autodialers
helps collectors ensure compliance with the Falt@ollection Practices Act).
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harmful to small businesses. These increased do&H critical resources away from
innovative products and services. Given how lichiteany companies’ resources are in this
economy, this diversion has a particularly sevegative impact (especially on small
businesses).

In addition, clarifying that predictive dialers mbg used to place non-telemarketing calls
without being considered “autodialers” would na@deo an increase in calls to consumers.
Callers already can contact consumers on theilegsgelephone numbers using manual dialing,
and they have no incentive to place unnecessals cbhus, it is onljynow some calls are made
that would change, not whether or how often thés@an be mad¥#.

B. Many of Today’s Predictive Dialers Do Not Have théAbility to Generate and
Dial Random or Sequential Telephone Numbers.

Many of today’s predictive dialers do not fall withthe statutory autodialer definition
because they cannot randomly or sequentially gemaral dial telephone numbers. In fact,
representatives of seven leading manufacturersreanileters of predictive dialer equipment
have submitted declarations stating that theirgetsype predictive dialers:

* Do not have the capacity to store or generate hele numbers using a random or
sequential number generator;
* Have not been upgraded with separate softwareotdd® the capacity to do so; and

« Cannot function without a list of telephone numhansvided by the user.

®2To the extent that the Commission has any conarast a ruling being inappropriately
applied to provide additional flexibility for compies to place telemarketing calls, Cl notes that
such calls would, at a minimum, be subject to thgidshal Do Not Call Registry.

>3 Reply Comments of ACA International, CG Docket 88-278, Exhibit 1 (filed June 21,
2010) (“ACA Robocall NPRM Reply Comments¥%e also Letter from Sen. Blunt to FCC
Chairman Julius Genachowski, CG Docket No. 02-2iet8gd June 28, 2011) (stating that “[t]he
current generation of predictive dialers does a@e concerns about calling random numbers —
the practice that Congress intended to prevent wharacted the TCPA”).
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Several also declared that their predictive diatgripment is not used for telemarketing,
advertisements, or solicitation’s.And most indicated that it would require “fundartadly
changing the architecture of the hardware and soéwto provide even thepacity to
randomly or sequentially generate telephone numising a number generattr.Quite simply,
this is not the type of equipment that Congresgkbto regulate when it enacted the TCPA, and
it is not the type of equipment that is encompasséde statutory definition of autodialer.

C. The Number of Wireless-Only Households Continues t€limb, Making it

Difficult to Provide Time-Sensitive Information to a Growing Portion of
Consumers.

Another significant changed circumstance with respethe TCPA's restriction on
autodialed calls to wireless telephone numbersasstrge in the number of wireless subscribers
and, in particular, the number of wireless-only $eholds — a trend that shows no signs of
slowing. When the TCPA was enacted in 1991, thwene only an estimated 7 million wireless
subscribers in the United StafésToday, there are more than 300 million wirelagsssribers,
and almost one-third of all households only haveless telephones (with that number expected

to continue rising§® In addition, more than half of consumers age@2% e living in wireless-

>4 ACA Robocall NPRM Reply Comments at Exhibit 1.
55
Id.

* prepared Testimony of Michael Altschul, Generali@sel, CTIA — The Wireless
Association® before the House Subcommittee on Conications & Technology regarding the
Mobile Informational Call Act of 2011, 1 (Nov. 4021) (“Altschul Testimony”).

51d. at 2.

*8 Seg, e.g., CDC Study: Wireless Substitution: Early ReleasEsiimates From The National
Health Interview Survey, July-December 204&¢gilable at
http://www.cdc.gov/nchs/data/nhis/earlyrelease/less201106.htm (last accessed Oct. 18,
2011).
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only households® The cost of a wireless telephone call was alsditees higher when
Congress enacted the TCPA than it is today, hadiogped dramatically from approximately
44 cents per minute in 1993 to less than five cpataninute in recent yea?3.

Subjecting all calls made using predictive diaterthe autodialer restrictions thus
significantly limits the ability of companies toqwuide service to their customers and contact
their accountholders. In particular, it hindersithability to provide critical, time-sensitive
notifications regarding identity theft, frauduledcount activity, service or appointment
cancellations, or other transaction-related infdroma Moreover, given that the percentage of
wireless-only households is higher among low-inc@meips, restricting such informational
calls could have a disproportionate negative impacsuch individual&® And the fact that
consumers can now easily “port” their wireline nuianto their wireless device further restricts
the ability of companies to place such informatiaradls. Although the Commission provides a
very limited 15-day grace period for ported numiSéthat period would be too short for

companies looking to place critical informationalls on even a monthly basis.

%9 Lance WhitneyQver Half of Late-20s Crowd Own Cell Phones Only, CNET(Dec. 22, 2010),
at http://news.cnet.com/8301-1035_3-20026395-94.html.

% Altschul Testimony at Igiting |mplementation of Section 6002(b) of the Omnibus Budget
Reconciliation Act of 1993, Annual Report and Analysis of Competitive Market Conditions With
Respect to Mobile Wireless, Including Commercial Mobile Services, Fifteenth Report, 26 FCC
Rcd 9664, Table 20 (2011) (indicating that the agerrevenue per minute for a wireless
telephone call dropped from approximately 44 ceetsminute in 1993 to five cents per minute
in 2009)and Glen Campbell, Bank of America Merrill Lynch, 3QdBal Wireless Matrix, 2
(Sept. 28, 2011) (reporting that the average resgrau wireless minute was three cents, down
from four cents at the end of 2010).

%11 in 4 Homes Have Cell Phone, No Landline, CBSNEws (May 12, 2010)at
http://www.cbsnews.com/stories/2010/05/12/tech/®ii6743.shtml.

5247 C.F.R. § 64.1200(a)(1)(iv).
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Finally, the use of predictive dialers for non-telemarketing purposes creates no additional
costs for wireless consumers because callers can already contact the same consumers on their
wireless telephone numbers (through manual dialing), and they have no incentive to place
unnecessary calls. Using predictive dialers merely changes the mechanics of how those
consumers are reached in a way that reduces improperly dialed calls, better protects their
privacy, and promotes regulatory compliance.

VI. CONCLUSION

For the foregoing reasons, the Commission should clarify and confirm that predictive
dialers that (1) are not used for telemarketing purposes and (2) have no current ability to generate

and dial random or sequential numbers are not considered “autodialers” under the TCPA.
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