[image: image1.emf]   

[image: image2.png]MORRISON FOERSTER




Presiding Justice Kathleen E. O’Leary 
and Associate Justices Aronson and Bedsworth
July 12, 2012
Page Three

July 12, 2012
By UPS

	Presiding Justice Kathleen E. O’Leary

Associate Justice Richard M. Aronson

Associate Justice William W. Bedsworth 

California Court of Appeal

Fourth Appellate District, Division Three

601 West Santa Ana Boulevard

Santa Ana, California 92701
	


Re:
Caron v. Mercedes-Benz Financial Services USA LLC, et al., No. G044550

Request for Publication of Opinion

Dear Presiding and Associate Justices:

Amici curiae American Financial Services Association (“AFSA”), California Financial Ser​vices Association (“CFSA”), and California Bank​ers Association (“CBA”) urge the Court to publish its opinion filed June 29, 2012, pursuant to California Rules of Court, rule 8.1120(a).  

I. 
interest of amici curiae

AFSA is the nation’s largest trade association representing market-funded providers of financial services to consumers and small businesses.  AFSA has a broad membership, ranging from large international financial services firms to single-office, independently owned consumer finance companies.  
For over 90 years, AFSA has represented financial services companies that hold a leader​ship position in their markets and conform to the highest standards of customer service and ethi​cal business practices.  AFSA is dedicated to protecting access to credit and consumer choice. It en​courages ethical business practices and supports financial education for consumers of all ages.  AFSA advocates before legislative, executive and judicial bodies on issues affecting its mem​bers’ interests.  (See, e.g., American Financial Services Assn. v. City of Oakland (2005) 34 Cal.4th 1239.)

CFSA is a non-profit trade association representing major national and international corporations and independent lenders with opera​tions in the State of California.  CFSA members provide a broad range of financial services, including consumer and commercial loans, retail installment financing, automobile and mobile home financing, home purchase and home equity loans, credit cards, and lines of credit.  

CFSA’s mission is to foster ethical practices and high standards of conduct in the finance industry. CFSA strives to improve conditions within the industry and promote a greater knowl​edge and understanding of the economic and social aspects of consumer lending among all Cali​fornians.  CFSA advocates in its members’ interests before the California Legislature and regu​latory bodies as well as the courts. 

CBA represents most of the FDIC-insured depository financial institutions doing business in California, including commer​cial banks, industrial loan companies and savings institutions.  The CBA is one of the largest state trade associations in the country.  The CBA advocates on behalf of its members before the state and federal legislatures, executive agencies, and in the courts.
AFSA, CFSA, and CBA have often appeared in this Court and others as parties or amici in cases affecting their members’ interests.  Each of these associations includes members who, in the regular course of their business, finance large numbers of new and used automobiles sold to California consumers.  
II. 
why the opinion should be published
This court’s opinion satisfies several of the criteria for publication under rule 8.1105(c):

1. The opinion undermines Fisher.  Caron is the first case to hold that that the Federal Arbitration Act preempts the anti-waiver provision of the Consumers Legal Remedies Act (CLRA) (Civ. Code, § 1751).   (Slip op., p. 16.)  It expressly disagrees with the contrary holding in Fisher v. DCH Temecula Imports LLC (2010) 187 Cal.App.4th 601, recognizing for the first time that Fisher has been nullified by AT&T Mobility LLC v. Concepcion (2011) __ U.S. __, [131 S.Ct. 1740, 179 L.Ed.2d 742].  That Fisher was itself a decision of the Fourth Appellate District makes Caron especially publication-worthy, lest practitioners and trial courts confuse this Court’s silence (or its decision not to publish Caron) as a continuing endorsement of Fisher as good law. 
2. The opinion questions Broughton.  Caron follows the decision in Iskanian v. CLS Transportation Los Angeles, LLC (2012) 206 Cal.App.4th 949, 963-966 and the Ninth Circuit’s decision in Kilgore v. KeyBank, Nat. Ass’n (9th Cir. 2012) 673 F.3d 947, 960-963) that the Broughton-Cruz rule (that certain public injunctive relief claims under the CLRA and the Unfair Competition Law (UCL) cannot be arbitrated) is preempted by the FAA.  (Cf., Broughton v. Cigna Healthplans (1999) 21 Cal.4th 1066; Cruz v. PacifiCare Health Systems, Inc. (2003) 30 Cal.4th 303.)  
Just three months before Caron, this Division published its opinion in Lewis v. Fletcher Jones Motor Cars, Inc. (2012) 205 Cal.App.4th 436.  Like this case, Lewis involved the issue of arbitration of CLRA and UCL claims arising from an auto finance agreement (in that case a lease, in this case a purchase contract).  If anything, this case presents an even closer match to the rule 8.1105 criteria because of the reasons just described, whereas Lewis involved the purely fact-bound question of whether that particular lessor’s delay would, on that particular record, result in waiver of its right to arbitrate. 
For all of these reasons, AFSA, CFSA, and CBA respectfully request that the Court publish its opinion in this case.    

Respectfully yours,

William L. Stern
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