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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO—NORTH COUNTY
SMALL CLAIMS DIVISION
	SUSAN M. GREENE,



Plaintiff,


vs.

XXXXXXXXXXXXXXXX.



Defendant.

	Case No.:  37-2010-000013953-SC-SC-NC
INC.’S TRIAL BRIEF 
TRIAL:  
April 14, 2011
TIME:  
1:30 p.m.
DEPT.:  
N-11



I. 

INTRODUCTION

Greene’s lawsuit is a surreptitious scheme to avoid the vexatious litigant order against James Kinder, the owner of the (619) 999-9999 telephone number leased by Ms. Greene.  Since the 1990s, vexatious litigant James Kinder made a living suing hospitals, banks, colleges, and small businesses in California whose autodialers called the above-number as a default when consumers asked not to be called or registered their own telephone numbers with the National Do-Not-Call Registry.  Kinder was declared a vexatious litigant and the Court of Appeal found he could state no claims under the Telephone Consumer Protection Act (“TCPA”) because he had assumed the risk of receiving telephone calls with respect to that number.  (Kinder v. Allied Interstate, Inc. (Aug. 2, 2010) 2010 WL 2993958, *6-7).

Two weeks after the Court of Appeal issued its order, Kinder “leased” the number to the Plaintiff – pursuant to a contract that kicked-back money to Kinder on a “per-call” basis.   Greene and Kinder will deny disclosing Kinder’s experience with the number or the litigation history of hundreds of lawsuits related to the number.   The assertion defies credibility but, in the end, is of no moment.  If Kinder assumed the risk as to the number, so did Greene – particularly if she knew about the number’s history.   But even if she did not know about the number’s history, Kinder is the principal in the enterprise.  Even at the April 7 hearing, the Court will recall that Kinder attended and Greene did not speak with his permission.   Kinder can not avoid his vexatious litigant order by “leasing” the number to Greene, receiving a per-call kickback, and controlling – as an ‘expert witness’ -- the same litigation that the Judicial Council prohibited him from bringing himself.  

Oddly, the TCPA even prohibits the scheme under the circumstances present – vesting standing only in the owner of the number and intended recipient of the call.  Greene is neither.
  
II. 

CALIFORNIA APPELLATE AND SMALL CLAIMS COURTS PUT A STOP TO THE TCPA-SCHEME REGARDING THE (619) 999-9999 NUMBER
Kinder’s lawsuits clogged the San Diego small claims courts for years.  When Kinder retained counsel and sued outside of small claims court, his claims were consolidated and he was declared a vexatious litigant.  (Kinder v. Allied Interstate, et. al.  (S.D. Sup. No. 37-2007-00073604) (“Vexatious Litigant Order”) [Exhibit A.])  
Kinder was later allowed to bring some small claims cases, including one against Fairlane Credit, LLC (San Diego Superior Court, Small Claims Division, Case Number 37-2008-00009227SC-CTL) alleging the same facts.  The Court in that matter entered judgment in favor of Fairlane Credit, holding that “Plaintiff’s conduct of intentionally subjecting himself to unwanted telephone calls at his 619-999-9999 number, subjected his actions to the defense of assumption of the risk.”  (Exhibit “B” (emphasis added).)  The Fourth District of the California Court of Appeal later reiterated that holding in the consolidated action.  (Kinder v. Allied Interstate, Inc. (Aug. 2, 2010) 2010 WL 2993958, *6-7. [Exhibit “C.”])  The case held:

Here, we find substantial evidence supported the trial court's determination that plaintiff had no reasonable probability of prevailing because he assumed the risk of defendants' calls when he reconnected his pager; thus, he was primarily, if not exclusively at fault, for proceeding to encounter a known risk imposed by defendants' behavior. Id.
A. Kinder Is Behind This Lawsuit; Ms. Greene’s Feigned Innocence Belies Credibility 
In a bid to escape his status as a vexatious litigant and the collateral estoppel effects of Kinder v. Allied Interstate, Inc., Mr. Kinder now has enlisted the assistance of Ms. Greene .  Ms. Greene has executed an agreement leasing the (619) 999-9999 number from Mr. Kinder.
  She now sues for calls made to that number, feigning ignorance of Kinder’s history with and litigation over the number.   The assertion defies credibility, and is belied by the chronology in this case:

	August 2, 2010
	Court of Appeal issues Kinder v. Allied decision

	August 16, 2010
	Greene signs a contract to “lease” the number from Kinder

	August 29, 2010
	Greene receives two calls from XXXXX, per the Complaint

	September 7, 2010
	Greene demands money from XXXXX under TCPA

	September 8, 2010
	Greene sues XXXXX under TCPA


Ms. Greene was much too “quick on the draw” to claim innocence here.  Beside the instant case, Ms. Greene has filed (at least) three (3) other small claims actions under TCPA arising from the number.  (Greene v. Access Ins. Co., (S.D. No. 201000014472) (10/20/10); Greene v. Sears Home Services, Inc. (S.D. No. 201000014473) (10/20/10); Greene v. Chrysler Fin. Services, Inc. (S.D. No. 201000013949).  XXXXXXX is informed and believes that other claims have been filed or asserted.  

Greene is knowingly furthering Mr. Kinder’s scheme. She too “assumed the risk” by “leasing” a number knowing that she can expect these calls in a bid to invite statutory violations.  Her willing participation in the scheme is also born out by the fact that she has not changed her number; deactivated her cell phone; or demanded out of her contract with Mr. Kinder.  This is true despite Mr. Kinder’s claim that Ms. Greene has received “hundreds” of unauthorized calls. 
Ms. Greene is willingly receiving these calls in a bid to file small claims suits.  Even if she is not, the TCPA affords her no remedy.  
B. Even If Kinder Tricked Ms. Greene, The TCPA Affords Her No Remedy
Only the owner of the phone line may recover under the TCPA.  Leyse v. Bank of America, No. 09-7654(JGK), 2010 WL 2382400, *4 (S.D.N.Y. Jun. 14, 2010) [Exhibit “D.”] and  Kopff v. World Research Group, LLC, 568 F.Supp.2d 39, 40-42 (D.D.C.2008).  Unintended recipients at numbers registered to another lack standing to assert a claim. CELLCO Partnership v. Dealers Warranty, LLC Slip Copy, 2010 WL 3946713 (Oct. 5, 2010 D.N.J.) at * 10 (“The statutory scheme simply cannot support an interpretation that would permit any “person or entity” to bring the claim for a violation, regardless of whether that person or entity was the called party (i.e., the intended recipient of the call).” [Exhibit “E.”]) 
Here, Mr. Kinder owns the number; Ms. Greene just leases it. Hence it is Mr. Kinder, and only Mr. Kinder, that can bring this claim – and, of course, he can not.   This case should be dismissed. 
C. Ruling for Ms. Greene Only Rewards Kinder and Allows Him to Violate the Vexatious Litigant Order
This Court should not permit Mr. Kinder, through the use of an agent whom he clearly controls to continue his scheme and evade the effect of the vexatious litigant determination against him.  If Ms. Greene has been injured, her remedy is against the man that out her in this position—Mr. Kinder. 
Respectfully submitted,

Dated:  April 11, 2011



________________________________

� Leyse v. Bank of America, No. 09-7654(JGK), 2010 WL 2382400, *4 (S.D.N.Y. Jun. 14, 2010); Kopff v. World Research Group, LLC, 568 F.Supp.2d 39, 40-42 (D.D.C.2008).  Unintended recipients at numbers registered to another lack standing to assert a claim. CELLCO Partnership v. Dealers Warranty, LLC Slip Copy, 2010 WL 3946713 (Oct. 5, 2010 D.N.J.) at * 10 (“The statutory scheme simply cannot support an interpretation that would permit any “person or entity” to bring the claim for a violation, regardless of whether that person or entity was the called party (i.e., the intended recipient of the call).” 


� This Agreement was marked and shown to counsel as part of the exhibit exchange prior to the April 7, 2011 hearing, but Kinder refused to allow counsel to keep a copy.  
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