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CORPORATE DISCLOSURE

U.S. Bank National Association isawholly owned subsidiary of U.S.

Bancorp, a publicly held corporation.
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JURISDICTIONAL STATEMENT
Appellee U.S. Bank National Association (“U.S. Bank™) agrees with

appellant’ s jurisdictional statement.

STATEMENT OF ISSUES

1. Do the National Bank Act and the implementing regulations of the
Office of the Comptroller of the Currency preempt detailed and highly technical
disclosure requirements imposed by California’ s Rees-Levering Motor Vehicle
Sales and Finance Act (“Rees-Levering”), where such requirements are sought to
be applied to a national bank seeking repayment of a secured debt that it purchased
from another lender?

2. Is plaintiff’s claim under the California Unfair Competition Law
(“UCL"), Cadl. Bus. & Prof. Code 8 17200 et seq., predicated on alleged violations
of Rees-Levering and therefore federally preempted?

STATEMENT OF THE CASE

Californiaimposes various state law requirements on lenders who finance
the purchase of automobilesin California. Following a borrower’ s default, and the
lender’ s repossession of the collateral securing the loan, Rees-Levering requires
lenders to provide highly detailed disclosures before disposing of the collateral. In
particular, Rees-Levering requires the lender to send a post-repossession Notice of

Intent to Dispose of Vehicle by Sale providing specific information about what the

13
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borrower needs to do in order to cure the default and reinstate the contract. As one
California court has summarized the disclosure requirements:

[ The notice must] provide alevel of specificity asto the
conditions precedent to reinstatement sufficient to inform
the buyer—without need for further inquiry—as to
exactly what the buyer must do to cure the default. Thus,
[Rees-Levering] requiresthat a creditor inform the
[borrower] of any amounts the [borrower] must pay to
the creditor and/or to third parties, and provide the
[borrower] with the names and addresses of those who
areto be paid. The creditor must also inform the
[borrower] regarding any additional monthly payments
that will come due before the end of the notice period, as
well as of any late fees, or other fees, the amount(s) of
these additional payments or fees, and when the
additional sums will become due.

Juarezv. Arcadia Fin., Ltd., 152 Cal. App. 4th 889, 904-05 (2007).

U.S. Bank is anational banking association with its main officesin the State
of Ohio, organized and operating under the National Bank Act (“NBA”), and
subject to primary oversight by the Office of the Comptroller of the Currency
(“OCC"). (Appellee s Supplemental Excerpts of Record (“SER”) 8-45.) The
lending operations of U.S. Bank, are governed by federal law, generaly to the
exclusion of state law. See Bank of Am. v. City & County of SF., 309 F.3d 551,
561 (9th Cir. 2002). In particular, the NBA and its implementing OCC regulations
preempt any use of state law to impair, prohibit, or condition a national bank’s
lending practices, including those concerning (i) notice and disclosure provisions,

(i) terms of credit, and (iii) security property. 12 C.F.R. § 7.4008.

14
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This does not mean, as plaintiff suggests, that national banks have no
obligation to provide any form of notice following repossession. National banks
are, in general, subject to the uniform requirements of the Uniform Commercial

Code (*UCC”). OCC Interpr. Letter No. 1005 (June 10, 2004), available at

UCC include provisions that address these circumstances. Those provisions, in

contrast to Rees-Levering’ s detailed post-repossession notice requirements, require

alender to provide certain basic information following a repossession, such as the
lender’ s tel ephone number and the borrower’ s right to obtain more information
about the amount owed. UCC 88 9-610(a), 9-614 & 9-615(d)(2).

On July 30, 2008, plaintiff Jose Aguayo filed a putative class action in
Cdlifornia state court against U.S. Bank, complaining that the notice he received
from the bank following repossession of his car did not comply with Rees-
Levering' s detailed requirements for post-repossession notices. (Appellant’s
Excerpts of Record (“ER”) 57.) The complaint asserted causes of action for
violation of Rees-Levering and aderivative violation of California’s Unfair
Competition Law, Cal. Bus. & Prof. Code 8§ 17200 et seq., both based on the
alleged defects in the post-repossession notice received by plaintiff. U.S. Bank

timely removed the action to federal court on November 19, 2008, pursuant to the

15
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Class Action Fairness Act. (ER 50.) U.S. Bank then moved to dismiss the
complaint on the basis that federal law preempts plaintiff’sclaims. (SER 1-7.)

On September 24, 2009, the district court granted U.S. Bank’s motion to
dismiss, holding that “the Rees-Levering Act is preempted by [OCC] regulation.”
(ER 14.) Judge Whelan noted that OCC regulations, specifically 12 C.F.R.

§ 7.4008(d)(2)(viii), expressly preempt any state law regulating “[d]isclosures and
advertising, including laws requiring specific statements, information, or other
content to beincluded in . . . credit-related documents.” (ER 10-11.)

Judge Whelan further concluded that plaintiff could not avoid this express
preemption by pointing to the fact that U.S. Bank had acquired the loan by
assignment. (ER 14-16.) He reasoned that OCC regulations expressly authorize
national banksto “purchase” loans from other sources, 12 C.F.R. § 7.4008(a), and
that the OCC'’ sinterpretation of its own regulations requires that assigned loans be
subject to the same preemption test as direct loans. (ER 15.) Under OCC
regulations, “a national bank-owned [loan] is the equivalent of a national bank

loan. Once purchased, a[loan acquired by assignment] is treated for regulatory

! U.S. Bank also moved to dismiss on the ground that Mr. Aguayo’s claims
failed as amatter of state law. Thedistrict court, however, did not rule on those
Issues because it found that federal law preempted Mr. Aguayo’s claims.
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and reporting purposes the same as a loan originated by the bank.” (ER 15
(quoting OCC Interpr. Letter 1095 (Mar. 2008) at 3).)

Judge Whelan held that, because both claims in the complaint relied upon
the alegation that U.S. Bank’ s post-repossession notice did not satisfy the
requirements of Rees-L evering, both claims were preempted. (ER 16.) He
concluded that “ Aguayo’s cause of action under California’s Unfair Competition
Law lacks a‘cognizable legal theory’” because that claim is based on the purported
violation of a preempted law. (ld. (citation omitted).)

STATEMENT OF FACTS
Plaintiff purchased a vehicle from a dealership on or about August 10, 2003.

(ER 47.)* The dealership assigned the conditional sale contract through which he
financed the purchaseto U.S. Bank. (ER 58 1 6; ER 49.) The vehicle sale contract
expressly providesthat it is governed by “[f]ederal law and Californialaw.”

(ER 48 116.) Approximately four years after he purchased the vehicle, Plaintiff
defaulted, and U.S. Bank repossessed the vehicle. (ER 58 {7.) The Complaint

does not challenge the propriety of the repossession.

2 Although neither (1) the vehicle sale contract and assignment to U.S. Bank
nor (2) the “notice of intent to dispose of repossessed vehicle’ was attached to the
Complaint, the district court properly considered both documents in ruling upon
defendant’ s motion to dismiss because the Complaint citestheir terms. See
Fecht v. Price Co., 70 F.3d 1078, 1080 n.1 (9th Cir. 1995).
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Following the repossession, U.S. Bank sent plaintiff a notice of intent to
dispose of the vehicle by sale, dated August 14, 2007, advising him that the vehicle
had been repossessed and would be sold, and that he would be liable for any
deficiency balance plus interest from the date of sale to the date of entry of
judgment, unless he took certain actions. (ER 59 { 8; ER 45.) Plaintiff’s contract
balance at the time was approximately $24,000. (ER 45.) The notice expressly
warned plaintiff, in all-capital letters, that he “MAY BE SUBJECT TO SUIT AND
LIABILITY IF THE AMOUNT OBTAINED UPON DISPOSITION OF THE
VEHICLE ISINSUFFICIENT TO PAY THE CONTRACT BALANCE AND
ANY OTHER AMOUNTSDUE.” (Id.) Notwithstanding the notice, plaintiff
failed to pay off the contract balance or bring his account current. Asaresult, U.S.
Bank sold the vehicle and assessed a deficiency balance against plaintiff because
the proceeds of the sale failed to cover his outstanding balance. (ER 59 1 9-10.)

The Complaint arises from the post-repossession notice that U.S. Bank
provided to plaintiff. (ER 43-45.) Plaintiff assertsthat he had the right to reinstate
the loan (ER 59 1 9) and implicitly acknowledges that the notice in fact provided
him that option and instructed him on how to obtain information about the “exact
amount [he] must pay” to reinstate hisloan (ER 43). He nonetheless claims the
post-repossession notice was deficient because it did not, in a manner consistent

with Californialaw, “fully and properly set forth” the conditions precedent for
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reinstatement. (ER 59 19.) The Complaint offers no further details regarding how
the notice was purportedly deficient (e.g., what information was allegedly
missing). Based on that solitary, conclusory allegation, plaintiff contends that U.S.
Bank’ s assessment of a deficiency balance against him following the sale of the
vehicle was wrongful. (ER 59 § 10; ER 62 “Prayer” 1 b.)

STANDARD OF REVIEW

| ssues of statutory interpretation and preemption are reviewed de novo,
Slvasv. E* Trade Mortgage Corp., 514 F.3d 1001, 1004 (Sth Cir. 2008), asisthe
grant of amotion to dismiss for failure to state aclaim. Decker v. Advantage Fund
Ltd., 362 F.3d 593, 595-96 (9th Cir. 2004).

SUMMARY OF ARGUMENT

The National Bank Act grants national banks the power to lend money
without regard to state law restrictions. 12 U.S.C. § 24 (Seventh). The OCC has
determined that this grant of power under the NBA expressly preempts state law
disclosure requirements, concluding that national banks' Iending powers would be
impermissibly burdened by requiring them to track and comply with different,
often highly technical lending disclosurerulesin every state. 12 C.F.R.

§ 7.4008(d)(2). Plaintiff’s appellate brief does not dispute that Rees-Levering

Imposes precisely such highly technical disclosure requirements on post-

19
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repossession notices. Nor does plaintiff’s appellate brief dispute that the NBA and
its implementing OCC regulations preempt state law disclosure requirements.

Instead, plaintiff contends that his claim should escape preemption because
post-repossession notices regulated by Rees-Levering are not “ credit-related” and
do not involve abank’s “lending powers.” That isflatly wrong. Plaintiff’'s
Complaint asserts that, unless U.S. Bank complies with Rees-Levering’'s highly
technical disclosure requirements, the bank is barred from exercising its most
fundamental right as a secured lender following plaintiff’s contractual failure to
repay his debt: the right to obtain repayment by seizing and selling the collateral
and thereafter recovering from plaintiff the remaining balance on the debt. (ER 59
1 10; ER 62 “Prayer” b.) Assuch, plaintiff’s claims seek to directly constrain
U.S. Bank’sfederally authorized lending powers.

Plaintiff protests that the constraint on U.S. Bank’ s lending powers occurs
after the lending relationship has “ended” and has entered its “debt collection”
phase. That argument fundamentally misunderstands Rees-L evering’s notice
requirements. Rees-Levering forces lenders to provide extensive notice regarding
the borrower’ sright to redeem or reinstate an auto loan—that is, how the borrower
can force the lender to continue a lending relationship after the borrower has

defaulted and the lender would otherwise be entitled to call the loan immediately

20
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due and payable. The notice required by Rees-L evering concerns the continuation
of alending relationship, not its termination.

Unable to show that his claims survive federal preemption, plaintiff contends
that U.S. Bank contractually “agreed” to comply with Rees-Levering. His sole
support for this assertion is the fact that hisretail installment contract requires the
bank to provide all “notices required by law.” |t is axiomatic, though, that a notice
Isnot “required by law” when the law requiring such notice is federally preempted.

Plaintiff argues that U.S. Bank must provide Rees-L evering notice because
the bank acquired his loan by assignment from an automobile dealer who would
otherwise have been subject to Rees-Levering. The OCC, however, has
determined that a national bank has the power to acquire retail installment
contracts by assignment, 12 C.F.R. § 7.4008(a), and that national banks possess the
same powers for loans acquired by assignment as for loans originated by the bank

itself. OCC Interpr. Letter No. 1095 (Feb. 27, 2008) at 3, available at

_____________________________________________

1988 WL 284802 (Feb. 16, 1988). That OCC determination, which is binding
upon the courts, comports with the purpose of the NBA. Otherwise, national banks
could acquire loans by assignment only if they monitored and complied with every

state law governing those loans, thus defeating the purpose of national banking.
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Plaintiff proteststhat U.S. Bank is an assignee, and thus cannot have more
rights as to hisloan than the assignor, a California car dealer subject to Rees-
Levering. Although plaintiff is correct that an assignee generally cannot derive
from a contract more rights than an assignor had, U.S. Bank’ s power to lend
without regard to state law limitations does not derive from the assignment of any
contract. U.S. Bank’sfederal lending powers come from the NBA.

In the end, plaintiff cannot escape the simple fact that federal law preempts
the imposition of state-by-state disclosure requirements on loans held by national
banks. Plaintiff enliststhe support of amici, who argue that, as a matter of policy,
they would prefer the application of state law. Those policy preferences, however,
do not justify ignoring the preemptive force of federal law. The OCC’s
determinations are directly within the scope of the agency’s authority, and as such,
are binding on the courts. The courts may not substitute their own policy
judgments for those of the agency. And, in any event, amici’s principal concern—
that lenders will not be required to provide post-repossession notices if Rees-
Levering is preempted—is unfounded. The OCC has determined that the Uniform
Commercial Code, which requires a uniform and streamlined form of post-
repossession notice that appliesin al fifty states, is not preempted as to national

banks. Amici’s dire warnings that national banks will operate in a*“vacuum” if

10
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federal law applies are unwarranted. The district court’ s opinion should be
affirmed.

ARGUMENT

THE NATIONAL BANK ACT AND GOVERNING OCC
REGULATIONSPREEMPT THE APPLICATION OF REES
LEVERING’'SDETAILED DISCLOSURE REQUIREMENTS
TO NATIONAL BANKSSUCH ASU.S. BANK.

A. TheDistrict Court Properly Held that the Usual
Presumption Against Preemption Does Not Apply in the
Context of National Banking.

The federal government’ srolein regulating national banksis extensive and
unique, and generally operates to the exclusion of state law. See Bank of Am. v.
City & County of SF., 309 F.3d 551, 561 (9th Cir. 2002). “Nearly 200 years ago
... [the Supreme] Court held federal law supreme over state law with respect to
national banking.” Wattersv. Wachovia Bank, N.A., 550 U.S. 1, 10 (2007) (citing
McCulloch v. Maryland, 17 U.S. 316 (1819)). “In 1864, Congress enacted the
[National Bank Act], establishing the system of national banking still in place
today.” Id. (citations omitted). The purpose of that Act wasto create a national
banking system free from conflicting state regulation. See Marquette Nat’| Bank v.
First of Omaha Serv. Corp., 439 U.S. 299, 314-15 (1978).

To further its vision of afederally regulated, national banking system,
Congress also established the OCC, and charged it with implementing the NBA

and regulating the national banks. See NationsBank of N.C., N.A. v. Variable

11 23
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Annuity Life Ins. Co., 513 U.S. 251, 256-57 (1995). Congress granted the OCC
comprehensive rulemaking authority to carry out itsmission. See 12 U.S.C. § 93a
(“ Except to the extent that authority to issue such rules and regulations has been
expressly and exclusively granted to another regulatory agency, the Comptroller of
the Currency is authorized to prescribe rules and regulations to carry out the
responsibilities of the office.”).

“The supremacy of the federal government in regulating national banks has
long been recognized.” Bank of Am., 309 F.3d at 561; see also Marquette Nat’|
Bank, 439 U.S. at 308 (citation and quotations omitted) (national banks are
“instrumentalit[ies] of the Federal government, created for a public purpose,
and . . . subject to the paramount authority of the United States’). Through the
NBA, Congress has authorized national banks to exercise “all such incidental
powers as shall be necessary to carry on the business of banking.” 12 U.S.C. § 24
(Seventh). The Supreme Court has consistently recognized that thisis a “grant[] of
authority not normally limited by, but rather ordinarily pre-empting, contrary state
law.” Barnett Bank, N.A. v. Nelson, 517 U.S. 25, 32 (1996). “Where. . . Congress
has explicitly granted a power to a national bank without any indication that
Congress intended for that power to be subject to local restriction, Congressis
presumed to have intended to preempt state laws.” Rosev. Chase Bank USA, N.A.,

513 F.3d 1032, 1037 (9th Cir. 2008). So strong isthe tenet that federal rather than
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state law should regulate national banks, “the usual presumption against federal
preemption of state law isinapplicable to federal banking regulation.” Wells
Fargo Bank, N.A. v. Boutris, 419 F.3d 949, 956 (9th Cir. 2005).

Plaintiff contends that the Supreme Court’ s opinions in Wyeth v. Levine,
129 S. Ct. 1187 (2009), and Cuomo v. The Clearing House Ass'n, 129 S. Ct. 2710
(2009), have overruled sub silentio this longstanding line of precedents, such that
the presumption against preemption now applies to national banking. (Appellant’s
Br. at 15, 21-22, 48 n.7.) That isincorrect.

Wyeth did not involve national banking. There, the Court addressed the
history of overlapping federal and state regulation of drug safety. 129 S. Ct. at
1195-96. The Court emphasized that Congress did not give the Food and Drug
Administration (“FDA™) power to regulate drug safety until the 1960s, and that
Congress did not grant the FDA power to regulate drug labeling, the issue in that
case, until 2007. Id. Instead, Congress historically had left regulation of drug
safety and labeling to the states. 1d. Given the history of state regulation, the
Court concluded that the presumption against preemption was inapplicable. 1d. at
1195 n.3. Nothing in Wyeth alters the core precept that the business of national
banking has historically been regulated by federal, not state, law.

Cuomo, the other case on which plaintiff relies, does not help him either.

Cuomo addressed the scope of the OCC’s “visitorial powers’ under the NBA: that

13 25
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IS, the OCC’ s exclusive power to examine national banks and the extent to which
that power precludes state officials from investigating national banks for violations
of federal laws or non-preempted state laws. 129 S. Ct. at 2718. Cuomo did not
address the substantive scope of state laws preempted by the National Bank Act
and OCC regulations. And, in any event, Cuomo did nothing to overturn the
longstanding rule that no presumption against preemption applies in the context of
national banking. In Cuomo, the majority opinion noted that the state enforcement
of non-preempted state laws had “aways’ been part of “traditional state powers.”
129 S. Ct. at 2720. Nonetheless, the majority opinion did not invoke a
presumption against preemption. 1d. (“We have not invoked the presumption
against pre-emption . ..."”). Instead, the majority opinion noted the dissent’s
conclusion that “this case doesnot . . . prompt a presumption against preemption”
because “federal involvement in this field dates to the earliest days of the
Republic.” Id. (citation omitted); see also id. at 2732 (citation omitted) (Thomas,
J., dissenting, joined by Roberts, C.J., Kennedy, J., and Alito, J.) (the presumption
against preemption is “not triggered when the State regulates in an area where
there has been a history of significant federal presence,” and “[n]ational banking is
the paradigmatic example” of such presence). The mgority opinion did not

dispute that point, and emphasized that it had not relied upon any such

14
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presumption against preemption. Id. at 2720. Nowhere was Wyeth mentioned in
either the majority or the dissenting opinions.

Plaintiff asserts that Ninth Circuit case law has applied a presumption
against preemption in the context of national banking where “plaintiff’s claim
addressed an areatraditionally left to state regulation.” (Opp. at 22.) That, again,
iIswrong. “Regardless of the nature of the state law claim alleged, . . . the proper
inquiry is whether the legal duty that isthe predicate of Plaintiffs state law claim
falls within the preemptive power of the NBA or regulations promulgated
thereunder.” Rose, 513 F.3d at 1038 (emphasis added). Accordingly, the Ninth
Circuit has repeatedly held that a presumption against preemption is inapplicable
when evaluating the application to national banks of state consumer protection
laws or state licensing requirements. Seeid. at 1037 (in evaluating a California
UCL claim, holding that “the usual presumption against federal preemption of state
law isinapplicable’); Boutris, 419 F.3d at 956 (holding same in evaluating
Cdlifornialicensing laws).

B. OCC Regulations Expressly Preempt State Law Disclosure
Requirements.

1. Rees-Levering s Notice Requirements Are Expressly
Preempted by 12 C.F.R. § 7.4008(d)(2)(viii).

The NBA expressly grants national banks, like U.S. Bank, the authority to

carry on “the business of banking,” which includes “loaning money on personal
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security.” 12 U.S.C. § 24 (Seventh). The OCC has determined that this lending
function of national banks includes the purchase of retail installment sales
contracts, such as auto loans. OCC Interpr. Letter No. 1095 at 3 (“ A national bank
owned RIC isthe equivalent of a national bank loan.”); OCC Interpr. Letter

No. 416 (referring to motor vehicle retail installment sale contracts as “loan
assets’).

National banks may exercise their authorized powers free from state law
restrictions. “where Congress has not expressly conditioned the grant of ‘ power’
upon a grant of state permission, the Court has ordinarily found that no such
condition applies.” Barnett Bank, 517 U.S. at 34. Accordingly, the OCC has
Issued regulations clarifying that state laws that attempt to condition or regulate a
national bank’s lending operations are preempted. See 12 C.F.R. § 7.4008(d). The
Supreme Court, in turn, has made it clear that courts must defer to these
regulations. “The Comptroller of the Currency is charged with the enforcement of
banking laws to an extent that warrants the invocation of [arule of deference] with
respect to his deliberative conclusions as to the meaning of these laws.”
NationsBank, 513 U.S. at 256-57 (quotation omitted).

Asthe OCC'’ s regulations expressly provide, state laws that “obstruct,
impair, or condition a national bank’s ability to fully exercise its Federally

authorized non-real estate lending powers are not applicable to national banks.”
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12 C.F.R. § 7.4008(d)(1). More specifically, section 7.4008(d)(2) enumerates
examples of authorized lending activities to which state law cannot apply without
of necessity interfering impermissibly with a national bank’s lending powers. That
list specifically singles out state-by-state disclosure requirements as interfering
with a national bank’s lending powers:

A national bank may make non-real estate |oans without
regard to state law limitations concerning: . . .

(viit) Disclosure and advertising, including laws
requiring specific statements, information, or other
content to be included in credit application forms, credit
solicitations, billing statements, credit contracts, or other
credit-related documents.

12 C.F.R. § 7.4008(d)(2) (emphasis added). That OCC regulation, whose authority
plaintiff does not challenge, has the same preemptive force as afederal statute. See
Fid. Fed. Sav. & Loan Ass' nv. dela Cuesta, 458 U.S. 141, 153 (1982) (“ Federal
regulations have no less pre-emptive effect than federal statutes.”); Bank of Am.,,
309 F.3d at 564 (holding that the NBA and OCC regulations “together preempt
conflicting state limitations on the authority of national banks”).

Asthe district court correctly held, section 7.4008(d)(2) expressly preempts
Rees-Levering’' simposition of additional disclosure requirements on post-
repossession notices. “The Rees-L evering post-repossession notice standards are
undoubtedly disclosure requirements.” (ER 10.) Asinterpreted by the California

state courts, Rees-L evering requires banks to include highly specific information
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on post-repossession notices, including (a) the names and addresses of the creditor
and all third parties to whom the borrower owes payment, (b) the exact amount
due, including amounts of additional monthly payments that will come due or
become due after the notice is issued but before the end of the notice period, and
(c) the exact amounts of late fees and other fees, such as collection fees, that will
come due or become due after the notice is issued but before the end of the notice
period, and the date on which those payments will come due or become due.
Juarezv. Arcadia Fin., Ltd., 152 Cal. App. 4th 889, 904-05 (2007). The statute
specifies the content of post-repossession notices down to the minutest details,
including requirements that certain language be in “at least 10-point bold type’ and
that customers be told that a request for awritten accounting of amounts due must
be “personally served or sent first-class mail, postage prepaid, or certified mail,
return receipt requested.” Cal. Civ. Code § 2983.2. Under Rees-L evering, the
failure to include those detailed disclosures in the post-repossession notice
completely eliminates a creditor’ s right to recover the outstanding contract balance
following the sale of the lawfully repossessed security. Cal. Civ. Code
8§ 2983.2 & 2983.8.

The Ninth Circuit has repeatedly held that federal law preempts the
application of such detailed state law disclosure requirements to national banks. In

Rose, 513 F.3d 1032, for example, the Ninth Circuit held that the plaintiff’s clams
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against a national bank for failure to comply with California statutory requirements
regarding disclosures on “convenience checks’ were preempted. The court
explained that Congress had authorized national banks to loan money, and that
“[w]here, as here, Congress has explicitly granted a power to a national bank
without any indication that Congress intended for that power to be subject to local
restriction, Congress is presumed to have intended to preempt state laws’ that
Impose disclosure requirements purporting to limit that federally granted power.
|d. at 1037. The court concluded that the state statute was expressly preempted by
the NBA. Id. at 1036.

Similarly, in Martinez v. Wells Fargo Home Mortgage, Inc., 598 F.3d 549
(9th Cir. 2010), the plaintiffs alleged, among other things, that a national bank
engaged in “fraudulent” conduct under the California UCL by failing to disclose
information about its service fees. Id. at 556-67. The Ninth Circuit held that the
National Bank Act preempted any such claim, because an OCC “regulation
expressly authorizes banksto ‘make real estate loans. . . without regard to state
law limitations concerning . . . [d]isclosure and advertising, including laws
requiring specific statements, information, or other content to be included in
[credit-related documents].’” Id. (alterationsin original). In Martinez, the Ninth
Circuit was analyzing a parallel OCC regulation, 12 C.F.R. 8 34.4(a), which

appliesto real estate loans, rather than section 7.4008. But the same logic applies
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to section 7.4008, which has the same operative language regarding preemption of
state law disclosure requirements. Compare 12 C.F.R. 8§ 34.4(a)(9) with 12 C.F.R.
§ 7.4008(d)(2)(viii).

2. Plaintiff’s Argument that the Post-Repossession

NoticelsNot a“ Credit-Related Document” Is
Unavailing.

Plaintiff’s brief does not contest that Rees-L evering imposes disclosure
requirements, or that section 7.4008(d)(2)(viii) expressly preempts the application
of state law disclosure requirements to national banks. Instead, plaintiff’s brief
argues that post-repossession notices are not “credit-related documents.”
(Appelant’sBr. at 43.)

Section 7.4008(d)(2)(viii), however, does not limit preemption of state law
disclosure requirements to “credit-related documents.” Rather, that section
provides that national banks may make loans “without regard to state law
limitations concerning . . . [d]isclosure and advertising, including laws requiring
specific statements, information, or other content to beincluded in . . . credit-
related documents.” 12 C.F.R. 8 7.4008(d)(2). “In construing a statute, the use of
aform of theword ‘include’ is significant, and generally thought to imply that
terms listed immediately afterwards are an inexhaustive list of examples, rather
than a bounded set of applicable items.” United Satesv. Ledlin (Inre Mark

Anthony Constr.), 886 F.2d 1101, 1106 (9th Cir. 1989). A state law requiring
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credit-related documents to contain specific information is simply one example of
a preempted disclosure requirement.

Furthermore, even if section 7.4008 were limited to credit-related
documents, a post-repossession notice is such adocument. As explained by the
district court, “the purpose of such notice isto notify a debtor that his or her credit
was revoked and that the collateral with which the debtor secured the credit is
being sold, as well asto inform the debtor what he or she needsto pay in order to
restore hisor her credit.” (ER 11 (citation omitted).) In so holding, the district
court cited Crespo v. WFS Financial Inc., 580 F. Supp. 2d 614 (N.D. Ohio 2008).
In Crespo, the court was applying an anal ogous regulation issued by the Office of
Thrift Supervision (“OTS’) and containing the same language preempting state
law requirements of “[d]isclosure and advertising, including laws requiring
specific statements, information, or other content to beincluded in . . . credit-

related documents.” 1d. at 618-19 (citing 12 C.F.R. § 560.2(b)).> There, the court

® Plaintiff criticizes the district court’ s citation to Crespo because that case
involved an OTS regulation rather than an OCC regulation. (Appellant’s Br. at 45-
46.) The OTS, he notes, regulates federal thrifts, not national banks, and
implements a statute that occupiesthe entirefield. (Id.) Plaintiff does not explain,
however, why “credit” should have a different meaning for afederal thrift than for
anational bank, or why the existence of field preemption would affect the meaning
of the term “credit.”

21
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held that a post-repossession notice was a “ credit-related document” and, hence,
that an Ohio law regulating the content of such notices was federally preempted.

Plaintiff’s principal response isto argue that the post-repossession notice is
not related to credit because it occurs “only after default and the parties’ credit
relationship has broken down.” (Appellant’s Brief at 44.) That is not accurate.
The entire point of Rees-Levering isto allow acredit relationship to continue after
repossession. Rees-Levering affords borrowers the right to pay certain amounts to
“reinstate” the contract after default and repossession and thereby to require the
bank to continue the credit relationship. Cal. Civ. Code 8§ 2983.3(b). Inimposing
detailed disclosure requirements for post-repossession notices, “the [California]
Legislature intended that creditors provide sufficient information to defaulting
buyers to enable them to determine precisely what they must do in order to
reinstate their contracts.” Juarez, 152 Cal. App. 4th at 899. Accordingly, the post-
repossession notice does not come at the end of the credit relationship, but rather
states the terms on which the credit relationship may continue if the borrower
chooses. Id.

Unable to explain why a notice about how to reinstate a credit relationship is
not a“ credit-related document,” plaintiff falls back on arguing that the Uniform
Commercial Code imposes disclosure obligations on national banks issuing post-

repossession notices. (Appellant’ s Br. at 45.) If the UCC can impose such
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disclosure obligations, he reasons, the OCC must have declared open season on
post-repossession notices, such that states can impose on national banks unlimited
additional disclosure requirements. (Id.) Infact, the OCC interpretive letter on
which plaintiff relies directly refutes his argument. That letter states that UCC
provisions are not preempted because they impose a “uniform law of genera
applicability.” OCC Interpr. Letter No. 1005 (June 10, 2004) at 2 (emphasis
added). Theletter warnsthat it islimited to the uniform provisions of the UCC and
does not apply to state-specific disclosure requirements. “Y our letter asks usto
address the UCC sponsored by the NCCUSL and the ALI, which has been the law
In every state for some 50 years. We are not undertaking to address non-uniform
provisions that individual statesmay adopt . ...” 1d. a 1 n.3. Nothing in that
opinion undercuts section 7.4008’ s express preemption of state-specific disclosure
laws like Rees-L evering.
C. OCC Regulations Also Expressly Preempt State Law
Restrictionson the Terms of Credit in Loans Held by

National Banksand on Security Property Held by National
Banks.

In addition, even ignoring section 7.4008' s express preemption of state law
disclosure requirements, plaintiff’s claims are independently preempted under two
other provisions of section 7.4008. Section 7.4008(d)(2) preempts state law

restrictions on;
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(iv) Theterms of credit, . . . including the circumstances
under which aloan may be called due and payable upon
the passage of time or a specified event externa to the
loan; [and]

(vi) Security property, including leaseholds.
12 C.F.R. 8 7.4008(d)(2). Rees-Levering’ s notice requirements run afoul of both

those provisions.

There is no more fundamental “term of credit” than the right to obtain
repayment of money lent. Application of Rees-Levering, however, would add a
term of credit by layering state-imposed requirements upon that right: specifically,
as the Complaint expressly pleads, alender’ s right to recover adeficiency balance
would be conditioned upon compliance with Rees-Levering. (ER 59 11 9-10.)
With few exceptions, Rees-L evering requires that a creditor allow the borrower, or
any other person liable on the contract, to reinstate the contract after default and
repossession and prohibits the creditor from accel erating the maturity date on any
part of the contract until the expiration of the reinstatement period. Cal. Civ. Code
§ 2983.3(b). By creating a conditional right of reinstatement, Rees-Levering
purports to force a national bank to give a borrower who has defaulted the option
to continue a credit relationship under circumstances where the bank would
otherwise be entitled to call the loan immediately due and payable. Rees-Levering
thus profoundly impacts the fundamental terms of credit of the relationship and

significantly interferes with a national bank’ s lending operations.
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In addition, the application of Rees-Levering’ s post-repossession notice
requirements interferes with alender’ s interest in “ security property” by restricting
anational bank’s ability to foreclose upon and sell the security property (i.e., the
vehicle), credit the borrower’ s account with the sale proceeds, and then obtain
repayment of the deficiency balance remaining on the contract. Section
7.4008(d)(2)(vi) thus independently preempts application of Rees-Levering.

Because the district court held that section 7.4008(d)(2)(viii) concerning
“disclosures’ expressly preempted plaintiff’s claims, the court did not reach the
preemptive effect of section 7.4008(d)(2)(iv) and (vi). However, both those issues,
which U.S. Bank raised in its motion to dismiss (SER 1-7), provide further
alternative grounds for affirmance of the district court’s opinion. Riverov. City &
County of SF., 316 F.3d 857, 862 (9th Cir. 2002).

D. Contrary to Plaintiff’s Argument, Rees-L evering's Notice

Requirements Directly Affect U.S. Bank’s* Lending”
Operations.

Plaintiff asserts that Rees-L evering’ s notice requirements should survive
preemption because they “do not interfere with bank lending.” (Appellant’s Br. at
39-43.) However, plaintiff concedes, as he must, that the “terms of credit” are an
element of lending. (Appellant’sBr. at 41.) Asexplained above, Rees-Levering
purports to insert anew “term of credit” by conditioning the bank’s most

fundamental right as alender: the ability to obtain repayment and call due aloan
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upon the borrower’ s default. Asthe district court properly held, “The federal
banking powers extend to not only creating loans, but also purchasing,
participating in, and dealing loans. The power to collect debts and repossess
collateral property under default is inseparable from the power to make or purchase
loans....” (ER 12 (citation omitted).)

The court in Abel v. KeyBank USA, N.A., 313 F. Supp. 2d 720 (N.D. Ohio
2004), reached a similar conclusion, holding that the NBA and section 7.4008
preempted certain provisions of Ohio’s Retail Installment Sales Act that purported
to restrict a national bank’ s ability to collect on outstanding balances. The court
explained that this type of state regulation “significantly interferes’ with a national
bank’ s ability to carry out its lending powers, and that the state |law was prohibited
by section 7.4008(d)(2)(iv), which “indicates that national banks may lend money
without regard to state laws imposing requirements as to the terms of credit.” Id. at
127-28.

Relying on adistrict court opinion in Alkan v. Citimortgage, Inc.,

336 F. Supp. 2d 1061 (N.D. Cal. 2004), plaintiff responds that Rees-Levering isa
“debt collection” statute and thus cannot be preempted. (Appellant’s Br. at 39-43.)
But Alkan involved a claim under California’s Rosenthal Fair Debt Collection
Practices Act (“Rosenthal Act”), the provisions of which are fundamentally

different from Rees-Levering’'s. The Rosenthal Act regulates the manner of debt
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collection, including prohibitions on harassing phone calls, obscene language, and
threatening letters. 336 F. Supp. 2d at 1064 (citing Cal. Civ. Code 88 1788.10 &
1788.11). By contrast, Rees-L evering directly targets the lending operations of
U.S. Bank, purporting to specifically condition the exercise of U.S. Bank’ s rights.

Plaintiff insists, however, that Rees-L evering has some effect on debt
collection and that no statute that affects debt collection could possibly affect
“lending.” (Appellant’s Br. at 39-42.) Although plaintiff pointsto a“distinction”
In section 7.4008 and the case law between debt collection and lending, he offers
no support for his odd conclusion that “lending” and “debt collection” are mutually
exclusive categories. (I1d.)

Indeed, section 7.4008' s savings clause, on which plaintiff relies, disproves
his argument. The savings clause provides that certain debt collection laws survive
conflict preemption, so long asthey “only incidentally affect the exercise of
national banks' non-real estate lending powers.” 12 C.F.R. § 7.4008(e). But, if
debt collection activities could never be part of a national bank’s lending powers,
as plaintiff asserts, there would be no need for a savings clause. Under plaintiff’s
tortured definition of “lending,” there would be nothing to save, because debt
collection activities would already be excluded from a national bank’s lending

pOWers.
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Moreover, plaintiff’s odd interpretation renders meaningless the saving
clause' s provision that debt collection laws remain preempted if they have more
than an incidental effect onlending. If debt collection can never affect lending, as
plaintiff argues, that language would be mere surplusage. Am. Vantage Cos. v.
Table Mountain Rancheria, 292 F.3d 1091, 1098 (9th Cir. 2002) (citation and
internal quotations omitted) (“It is awell-established principle of statutory
construction that legislative enactments should not be construed to render their
provisions mere surplusage.”).

Plaintiff’ s contorted reading of section 7.4008 cannot save his claims from
preemption. Rees-Levering purports to restrict a national bank’ s power to loan
money by placing conditions on the most fundamental aspect of lending: the
bank’ s right to be repaid.

E.  Section 7.4008 s Savings Clause Does Not Revive Plaintiff’s
Claims.

1. The Savings Clause Does Not Apply to Claims That
Are Expressly Preempted.

Plaintiff attempts to rescue his case by pointing to section 7.4008(e)’ s
“savings clause.” That clause, however, isinapplicable here because plaintiff’'s
claims are expressly preempted.

Section 7.4008 provides for both express preemption and conflict

preemption. Section 7.4008(d)(2) expressly preempts certain categories of state
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laws and authorizes national banks to act “without regard to state law limitations”
in those areas. Meanwhile, section 7.4008(d)(1) provides for conflict preemption
of state laws that “ obstruct, impair, or condition” national banking powers. A
savings clause limits the scope of such conflict preemption: “State laws on the
following subjects are not inconsistent with the non-real estate lending powers of
national banks and apply to national banks to the extent that they only incidentally
affect the exercise of national banks non-real estate lending powers. . . . Rightsto
collect debts.” 12 C.F.R. § 7.4008(e) (emphasis added).

That savings clause applies only to conflict preemption. Where, as here, a
state law falls under a category expressly preempted by subdivision (d)(2) of the
regulation (e.g., laws mandating specific disclosures in lending), then the
preemption inquiry is complete, and any exclusions set forth in subdivision (e) are
irrelevant to the analysis. See O’ Donnell v. Bank of Am., N.A., No. C-07-04500
RMW, 2010 U.S. Dist. LEX1S 23641, at *12-13 (N.D. Cal. Mar. 15, 2010)
(construing a parallel OCC regulation applicable to real estate lending, 12 C.F.R.
8§ 34.4(a)). Asthedistrict court explained, laws are listed as expressly preempted
In section 7.4008(d)(2) because the OCC determined that those types of laws
directly conflict with national banking powers. (ER 10.) See Rosev. Chase
Manhattan Bank USA, N.A., 396 F. Supp. 2d 1116, 1121 (C.D. Cal. 2005) (“[T]he

OCC can determine which types of state laws ‘ obstruct, impair, or condition a

29 41



Case: 09-56679 05/14/2010 Page: 41 of 75 |D: 7338170 DktEntry: 23-1

national bank’s ability to fully exercise its Federally authorized non-real estate
lending powers,” and it did just that when it enacted subsection (d)(2).”), aff'd,
513 F.3d 1032, 1037 (9th Cir. 2008). As such, those categories of state laws have
more than an “incidental effect” on a national bank’s exercise of itslending
powers, and the savings clause, by its own terms, would not apply. 12 C.F.R.
§ 7.4008(e) (savings clause does not apply to laws that more than “incidentally
affect” national banking powers).
The Office of Thrift Supervision has provided guidance on this precise issue,

In construing an analogous OTSregulation. The OTS has issued federal
preemption regulations under the Home Owner’s Loan Act (“HOLA") that are
virtually identical to the OCC'’ s preemption regulations under the NBA. Compare
12 C.F.R. 8560.2 with 12 C.F.R. § 7.4008. Both regulations contain alist of state
laws that are expressly preempted, a provision for conflict preemption, and a
savings clause that lists various categories of state laws that are not preempted. |d.
Thetwo lists of state laws that are expressly preempted, and of those that are
saved, arevirtually identical. Id. The OTS sregulatory guidance accompanying
section 560.2 outlines the proper method for conducting the preemption analysis
under that regulation:

[T]he first step will be to determine whether the type of

law in question is listed in paragraph (b) [outlining

categories of express preemption]. If so, the analysis
will end there; the law is preempted.
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61 Fed. Reg. 50951, 50966 (Sept. 30, 1996) (emphasis added). The savings clause
iIsto be considered only if the state law does not fit in the list of laws expressly
preempted. 1d. The Ninth Circuit recently applied thisanalysisin Slvasv.

E* Trade Mortgage Corp., 514 F.3d 1001 (9th Cir. 2008). There, the court held
that the OTS' s preemption regulation expressly preempted a California UCL claim
seeking to regulate disclosures and advertising by afederal thrift. Id. at 1006. In
so holding, the court specifically declined to apply the savings clause, concluding
that the “ preemption analysis ends’ because the state law claim “falls within the
specific type of law listed” as expressy preempted. Id.

Asthedistrict court held, the same logic applies to the OCC’ s regulation
here. (ER 13.) Therelevant OCC and OTS regulations are virtually identical, and
both have the goal of defining the scope of federal preemption in regulating the
lending activities of federally chartered banks. Moreover, the OCC has made clear
that it intended section 7.4008 to have the same preemptive scope as the
companion OTSregulation. The OCC stated in promulgating section 7.4008 that
“[t]he extent of Federal regulation and supervision of Federal savings associations
under the Home Owners’ Loan Act is substantially the same as for national banks
under the national banking laws, a fact that warrants similar conclusions about the
applicability of state laws to the conduct of the Federally authorized activities of

both types of entities.” 69 Fed. Reg. 1904, 1912 n. 62 (Jan. 13, 2004) (emphasis
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added). The OCC’sinterpretation of its own regulation is binding on the courts.
Slvas, 514 F.3d at 1005 n.1.

Plaintiff protests that the courts should nonethelessignore the OCC'’s
binding guidance, and adopt a standard different from the one used by the OTS,
despite the OCC’ s statement that the two regulations should be interpreted
consistently. (Appellant’s Br. at 51-52.) Plaintiff argues that the OTS preemption
regulation, though virtually identical to the OCC one, has a broader scope because
the “OTS, unlike the OCC, has occupied its entire field of regulation.” (Id. at 51.)
That, however, isirrelevant. Theissue here isthe scope of express preemption:
that is, whether the savings clause applies where a state law falls within the
categories of laws expressly preempted. Whether a statute occupiesthefield is
relevant only to the scope of implied preemption, not to the scope of express
preemption. See Montalvo v. Spirit Airlines, 508 F.3d 464, 470 (9th Cir. 2007);
see also 69 Fed. Reg. at 1910-11 (OCC'’ s statement that, in promulgating
section 7.4008, whether the regulation occupies the field of lending “is largely
immaterial” to its application). Plaintiff offers no principled reason why the
OCC’ sregulation should be interpreted any differently from the OTS sfor

purposes of express preemption.
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2. Even if the Savings Clause Applied, It Would Not
Save Plaintiff’s Claims Because Rees-LeveringMore
than “Incidentally” AffectsU.S. Bank’sLending
Operations.

The district court correctly concluded that the savings clause, even if
applicable, would not revive plaintiff’s claims because Rees-L evering significantly
interfereswith U.S. Bank’s lending operations. (ER 13.) Section 7.4008(e)’'s
savings clause provides that only those state laws of general applicability that
“form the legal infrastructure that supports the conduct of commercial business
operations. . . apply to national banks, unless they curtail or hamper the exercise of

anational bank’s powers.” OCC Interpr. Letter No. 1082 (May 17, 2007) at 6,

“[t]he commercial law framework essential for conducting any business, including
the business of banking, continues to apply to the operations of national banks.”
Id. at 6 n.12. Rees-Levering, however, isnot alaw of general applicability
concerning contracts or the right to collect debts, but rather is a state vehicle-
financing regulation purporting to regulate national banks' lending authority. It
singles out a specific form of lending—that is, car loans—and imposes highly
technical state law disclosure requirements on those loans. Cal. Civ. Code §
2983.2. It cannot be saved by section 7.4008(e).

State laws that more than “incidentally” affect the lending operations of a

national bank remain preempted even when the “ savings clause” applies.
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12 C.F.R. § 7.4008(e). Rees-Levering' seffect on lending isfar more than
“incidental,” asillustrated by the fact that plaintiff isinvoking the law to avoid
repayment of an otherwise valid debt, which affects the very core of U.S. Bank’s
lending operations. Because Rees-L evering purports to preclude U.S. Bank from
obtaining any repayment if U.S. Bank does not strictly comply with its highly
technical disclosure requirements, it more than “incidentally” affects U.S. Bank’s
lending operations and thus could not be “saved” by section 7.4008(e). See Abdl,
313 F. Supp. 2d at 728.

Plaintiff argues that Rees-Levering’ s notice requirements “do not
discriminate against banks,” but apply to al lenders who finance automobile loans.
(Appellant’sBr. at 49.) That argument fundamentally misunderstands the nature
of National Bank Act preemption. A state law is preempted if it significantly
interferes with a national bank’s lending powers, regardless of whether that state
law happens to be applicable to other types of businesses. For example, in Rose v.
Chase Bank, the Ninth Circuit held that the plaintiff's California UCL claim was
federally preempted because it sought to impose duties that interfered with a
national bank’s lending powers, regardless of the fact that the UCL appliesto all
businesses, not just banks. 513 F.3d at 1038; see also Martinez v. Wells Fargo

Home Mortgage, Inc., 598 F.3d 549, 558 (9th Cir. Mar. 9, 2010) (holding that the
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National Bank Act and OCC regulations preempted California UCL claim). The
issue is whether the law targets lending, not whether it singles out national banks.

Indeed, McClellan v. Chipman, 164 U.S. 347 (1896), upon which plaintiff
relies, demonstrates this precise point. There, the state law at issue placed
restrictions on real estate transfers during insolvency. Id. at 358. In holding that
the state law was not preempted, the Court emphasized that the restriction did not
target lending but applied to all conveyances of real estate, whether in the context
of aloan or not. |Id. By contrast, the Court noted, a state law that targeted lending
by, for example, barring all loans secured on real estate would be preempted. 1d. at
358-59. Here, Rees-Levering specifically targets |oans that finance the purchase of
vehicles and conditions the lender’ s most fundamental right, that of repayment,
upon compliance with a state statute’ s highly technical disclosure provisions.

F. TheUCC DoesNot Offer an End-Run Around Preemption
of Plaintiff’s Claims Either.

Plaintiff contends in the “Background” section of his brief that “a creditor
like U.S. Bank cannot comply with the UCC unless it also complies with Rees-
Levering srequirements.” (Appellant’sBr. at 13.) That argument misunderstands
California Commercial Code section 9201, upon which plaintiff relies. Although
section 9201(b) lists Rees-Levering as one of eight statutory schemes that may also
apply to transactions governed by the Code, subsection (d)(2) expressly provides

that it “does not . . . [e]xtend the application of [a] statute. . . to atransaction not
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otherwise subject toit.” Cal. Com. Code § 9201(d)(2). In other words, the
California Commercial Code does not render applicable those state laws listed in
subdivision (b) that otherwise do not apply. Here, Rees-Levering's notice
requirements do not apply to U.S. Bank because federal law preemptsthem. The
UCC and the California Commercial Code do not offer an end-run around that
preemption.

Moreover, even if the California Commercial Code did incorporate Rees-
Levering in the manner plaintiff suggests, the application of Rees-Levering to U.S.
Bank would still be preempted. The OCC determined that “uniform” provisions of
the UCC are not preempted as applied to national banks, but declined to extend
that determination to non-uniform provisions added to the UCC by individual
states. OCC Interpr. Letter No. 1005 (June 10, 2004). To the extent the California
Code has adopted the UCC’ s standard post-repossession notice provisions —
which are adopted by other states too and advance the NBA’s goal of uniformity
— those are not preempted. Rees-Levering, however, is not a uniform provision
that “has been the law in every state for some 50 years.” OCC Interpr. Letter
No. 1005 at n.2. Rather, Rees-Levering imposes California-specific requirements.
Accordingly, it remains preempted. Case law confirmsthis point. The Ninth
Circuit has repeatedly held statutes listed in California Commercial Code

section 9201 to be preempted when applied to constrain national banking powers.
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See, e.g., Cal. Com. Code § 9201(b) (listing the UCL); Martinez, 598 F.3d at 558
(holding UCL claim preempted under the National Bank Act); Rose, 513 F.3d at
1037-38 (same).

II.  PLAINTIFF CANNOT ESCAPE PREEMPTION OF HIS

CLAIMSON THE BASISTHAT U.S. BANK ACQUIRED HIS
CONTRACT BY ASSIGNMENT.

A. Nothingin Plaintiff’s Contract with U.S. Bank Requiresthe
Bank to Comply with a Preempted State L aw Such as Rees-
L evering.

Unable to escape preemption, plaintiff falls back on arguing that U.S. Bank
voluntarily agreed to exempt itself from the broad scope of federal preemption of
state laws that purport to interfere with itslending activities as a national bank.
(Appdllant’s Br. at 24-27.) That iswishful thinking.

The Complaint does not allege that U.S. Bank expressly agreed to be bound
by Rees-Levering’ s post-repossession notice requirements. Nor could it. Thereis
no reference to Rees-Levering in the vehicle sale contract and assignment to U.S.
Bank. (See ER 43-49.)

Instead, plaintiff relies on aprovision of hisretail installment contract
stating that the lender will “provide. . . all notices required by law to tell [plaintiff]
when and how much to pay and/or what action the plaintiff must take to redeem

thevehicle” (ER 49 §3.e) Itisaxiomatic, however, that a particular notice is not

“required by law” where it is set forth in a state law whose application to U.S.
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Bank is expressly preempted by federal law. Plaintiff cannot revive his claims by
relying on such circular logic.

Plaintiff argues that the meaning of the phrase “all notices required by law”
must be construed as of the time the contracts were entered into. (Appellant’sBr.
at 26.) From this, plaintiff concludes that the language must have “meant all
notices that would be required of a California car dealer under Californialaw,” and
that any holder must comply with Rees-L evering regardless of the circumstances at
the time of repossession. (ld. at 27.) That makes no sense. By plaintiff’slogic, if
he had moved to another state after purchasing his vehicle, the holder of the
contracts nonetheless would have to provide post-repossession notices that
complied with California’ s Rees-L evering because that requirement was fixed
when the contracts were entered. Similarly, under plaintiff’s construction, a holder
would have to comply with those provisions of Rees-Levering that were in effect
when the contract was entered into, even if at the time of the repossession the
provisions had changed or Rees-Levering no longer even required notices.

Nothing in the contractual language supports such an absurd result. By its
plain language, “notice required by law” isjust that: whatever notice the lender is
required to provide by law. Indeed, if plaintiff had entered into his contract with

U.S. Bank, and U.S. Bank subsequently assigned his contract to a California
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corporation not entitled to federal preemption, he would presumably expect the
assignee to comply with Rees-Levering’ s notice provisions.

Plaintiff’s sole support for hisunusual contractual interpretation is that
preemption here would render the contract’ s provision on notices “required by law”
mere surplusage. (Appellant’sBr. at 26.) Asdiscussed below in section IV.B, the
UCC contains post-repossession notice requirements, and U.S. Bank complies with
those requirements. Accordingly, plaintiff’s contention that the vehicle sale
contract’ s reference to “notices required by law” must refer to Rees-Levering is
baseless.

Indeed, it is plaintiff’ sinterpretation, not U.S. Bank’s, that renders language
In the contract superfluous. The contract here expressly contemplated that the
dealership would assign the loan to a financial institution, and provided that federal
law, plus any applicable Californialaw, governed the contract. (ER 48 116; ER 49 |
a.) Plaintiff’s contention that the contract’ s notice provision must have incorporated
Rees-Levering would render meaningless the contract’ s express statement that
“federal” law appliestoit. If the contract required any subsequent holder of the
loan to be subject solely to those laws applicable to the original lender, a California
car dealer, then there would be no need to refer to “federa” law. Plaintiff cannot

avoid preemption with his contorted reading of the contract.
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B. That U.S. Bank Hasa Contract with Mr. Aguayo Through
an Assignment, Rather than Through a Loan Originated by
the Bank, Islrrelevant to the Preemption Analysis.

OCC regulations make it clear that a national bank does not assume
otherwise preempted state law obligations merely because it acquires aretail
installment sale contract by assignment, rather than by originating the loan itself.
National banks are authorized to engage in activities that are part of, or incidental
to, the business of banking, which includes “ negotiating promissory notes’ and
“loaning money on personal security.” 12 U.S.C. 8§ 24 (Seventh). OCC
regulations clarify that national banks are expressly authorized to purchase non-
real estate loans originated by another entity. 12 C.F.R. § 7.4008(a). In
interpreting that regulation, the OCC has determined that aretail installment sale
contract, when owned by a national bank, is the equivalent of a national bank loan
and istreated as such for regulatory purposes. OCC Interpr. Letter No. 1095
(Feb. 27, 2008) at 3; OCC Interpr. Letter No. 416 (Feb. 16, 1988) (referring to
motor vehicle retail installment sale contracts as “loan assets’). The OCC’s
interpretation of its own regulation is binding on the courts. See Auer v. Robbins,
519 U.S. 452, 461 (1997) (agency interpretation of its own regulation is
“controlling unless plainly erroneous or inconsistent with the regulation”).

The OCC' s controlling interpretation fits squarely with the purpose of

national banking. The ability of national banksto exercise their express power to
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purchase non-real estate loans, including retail installment sale contracts, would be
significantly impaired if they had to comply with state disclosure laws, such as
Rees-Levering, that purport to restrict a bank’s ability to foreclose upon and sell
collateral. Asthe Supreme Court and the OCC have expressly recognized, section
7.4008 was promulgated, in part, because:

[t]he application of multiple, often unpredictable,

different state or local restrictions and requirements

prevents [national banks] from operating in the manner

authorized under Federal law, is costly and burdensome,

interferes with their ability to plan their business and

manage their risks, and subjects them to uncertain
liabilities and potential exposure.

Watters v. Wachovia Bank, N.A., 550 U.S. 1, 22 n.6 (2007) (quoting 69 Fed. Reg.
1904, 1908 (2004)).

If the mere assignment of the contract to U.S. Bank rendered U.S. Bank, a
national bank, subject to Rees-Levering’ s post-repossession notice regquirements,
then by implication U.S. Bank would be obligated to ascertain, monitor, and
comply with the disparate laws of all fifty states regarding the repossession and
sale of collateral in order to exerciseits federally granted lending powers.
Compare Cal. Civ. Code § 2983.2(a) (requiring fifteen day’s notice of intent to sell
collateral) with Ohio Rev. Code Ann. § 1317.16(B) (requiring ten day’ s notice of
intent to sell collateral); compare Cal. Civ. Code § 2983.2(b) (requiring an

accounting of the disposition of sale proceeds only upon debtor’ s request) with
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Conn. Gen. Stat. 36a-785(€e) (requiring an accounting within thirty days of resale);
compare Cal. Civ. Code § 2983.2(a)(3) (providing for ten-day extension of the
reinstatement or redemption period upon debtor’ s request) with Ohio Rev. Code
Ann. § 1317.16(B) (no provision for extension of time to reinstate or redeem). But
the NBA and OCC regulations were designed to avoid precisely such a
hodgepodge of inconsistent state regulation. See Beneficial Nat'| Bank v.
Anderson, 539 U.S. 1, 10-11 (2003) (“Uniform rules limiting the liability of
national banks. . . are an integral part of a banking system that needed protection
from ‘possible unfriendly State legislation.””) (citation and internal quotations
omitted).

Paintiff contends that U.S. Bank assumed the obligation to comply with a
preempted state law because “an assignor cannot assign more rights than it has
under an agreement” and the assignor here would have been required to comply
with the preempted law. (Appellant’sBr. at 28.) Plaintiff’s argument, however,
confusestheissue. U.S. Bank’s power to act without regard to state law
limitations on disclosuresis not based on plaintiff’s contract. That power comes
from the National Bank Act. Accordingly, it isirrelevant whether the assignor of
the contract, Star Ford, would have had to comply with Rees-Levering. Imagine,
for example, that a company has alicense from federal regulators to broadcast

television shows in the United States, and acquires by assignment the rightsto a
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television show from a broadcaster in another country. It is self-evident that the
company could broadcast the show in the United States even though the assignor
(the foreign broadcaster) would have been barred from doing so. That is because
the assignee’ s power to act derives not from the assignment of the contract but
from federa regulation. The sameistrue here: U.S. Bank’s national banking
powers, upon which preemption of Rees-Levering is based, do not derive from the
assignment of the contract, but from federal law and regulation.

None of the cases cited by plaintiff deals with a situation in which the
assignor’ s actions are authorized by something other than the contract itself. See
Gen. Motors Acceptance Corp. v. Kyle, 351 P.2d 768, 775 (Cal. 1960) (where
conditional sale contract failed to include information required by Rees-L evering
and the contract was thusillegal at inception, buyer was entitled to rescission
against seller’ s assignee); Essex Ins. Co. v. Five Sar Dye House, Inc., 137 P.2d
192 (Cal. 2006) (evaluating assignability of tort damages for economic loss); Inre
Doctors Hosp. of Hyde Park, Inc., 337 F.3d 951, 957 (7th Cir. 2003) (considering
whether state is entitled to set-off where hospital owed it taxes and it owed hospital
accounts receivable for services where the accounts receivable were assigned to a

third party for collection).
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C. TheFTC Holder Rule Does Not Impose Upon U.S. Bank a
Duty to Comply with Preempted State L aws.

In alast-ditch effort to avoid preemption, plaintiff arguesthat the FTC
holder rule, 16 C.F.R. 8 433.2, imposes upon U.S. Bank an obligation to comply
with otherwise preempted state law. The FTC holder rule was intended to subject
the assignee of aretail credit sale contract to all of the claims and defenses that
could have been asserted against the original seller. See 16 C.F.R. §433.2. This
IS, in fact, how the plain language of the FTC holder notice (required by the FTC
regulation) reads:

NOTICE: ANY HOLDER OF THIS CONSUMER
CREDIT CONTRACT ISSUBJECT TOALL CLAIMS
AND DEFENSES WHICH THE DEBTOR COULD
ASSERT AGAINST THE SELLER OF GOODS OR

SERVICES OBTAINED PURSUANT HERETO OR
WITH THE PROCEEDS HEREOF.

|d. The holder rule thus preserves claims that arose against the seller prior to
assignment, so that a claim that could be brought but is not yet brought at the time
of assignment of the contract is not eliminated by that assignment. See, e.q.,
Armstrong v. Accrediting Council for Continuing Educ. & Training, Inc., 168 F.3d
1362, 1365 (D.C. Cir. 1999) (“[T]he Holder Rule requires. . . loans supplying
money for the purchase of goods or services. . . arranged by sellersto contain a
notice to all loan holders that preserves the borrower’ s ability to raise claims and

defenses against the lender arising from the seller’s misconduct.”) (emphasis
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added); Riggs v. Anthony Auto Sales, Inc., 32 F. Supp. 2d 411, 416 (W.D. La.
1998) (“The FTC Holder Rule was, therefore, designed to reallocate the cost of
seller misconduct to the creditor, who isin a better position to absorb the loss or
recover the cost from the guilty party—the seller.”) (emphasis added).

Plaintiff here never had a claim for failure to comply with Rees-Levering's
post-repossession notice requirements that could have been asserted against the
dedlership that sold him the vehicle, and does not now assert such aclaim. The
claim he asserts against U.S. Bank could not have been asserted against the seller
because the seller did not provide an allegedly deficient post-repossession notice.
The FTC holder rule does not mean that a state statutory provision that appliesto
the seller must therefore apply to the assignee. Theruleis about claims and
defenses, not statutory obligations, and thus does not render an otherwise
preempted state law, such as Rees-L evering' s post-repossession notice
requirements, applicable to U.S. Bank.

I11. FEDERAL LAW PREEMPTSMR. AGUAYO’'SUNFAIR

COMPETITION LAW CLAIM FOR THE SAME REASON IT
PREEMPTSHISREES-LEVERING ACT CLAIM.

Plaintiff’s cause of action for violation of the UCL is preempted because it is
premised entirely on the false notion that U.S. Bank was required to comply with
Rees-L evering' s post-repossession notice requirements. Wherea UCL claimis

predicated on an underlying state law claim that is preempted by federal law, the
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derivative UCL claim is preempted aswell. See Rose, 513 F.3d at 1038
(dismissing al claims under the UCL because the “legal duties that underlie”’ the
clamsfor “unfair” and “deceptive’ business practices are “the same purported
dutiesto disclose . . . that are preempted by the NBA and OCC regulations’);
Martinez, 598 F.3d at 556-68 (dismissing all claims under the UCL as federally
preempted under the NBA and OCC regulations); O’ Donnell, 2010 U.S. Dist.
LEXIS 23641 (same).

Here, plaintiff’ s allegations concerning violation of the UCL do no more
than reference and reiterate U.S. Bank’ s alleged failure to comply with Rees-
Levering. (SeeER 61 926 - ER 62 129.) The Complaint does not allege any
unlawful, unfair, or fraudulent act independent of the purported failure to comply
with Rees-Levering. Accordingly, plaintiff’s UCL claim is preempted.

Plaintiff insists that his allegations of unfair and fraudulent conduct under
the UCL are “independent” of his Rees-Levering clam. (Appellant’s Br. at 57.)
Plaintiff’s explanations of his claims of “unfair’” and “fraudulent” conduct,
however, ssimply confirm that his UCL claim iswholly derivative of his Rees-
Levering claim.

Plaintiff states that “[w]ith respect to unfair conduct, . . . U.S. Bank violates
the UCL by breaching its own contractual promisesto provide ‘all’ required

notice.” (Id.) That allegation relies on the incorrect assumption that U.S. Bank
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was “required”’ to comply with Rees-Levering, a state law whose application to
national banksis preempted.

Plaintiff states that “[w]ith respect to fraudulent conduct, . . . U.S. Bank
makes fal se statements to consumers and California courts about whether it has
complied with Rees-Levering’ srequirements.” (Id. at 57-58.) Again, that
allegation relies on the incorrect assumption that U.S. Bank failed to comply with
Rees-L evering, a statute that imposes no obligations on the bank because the
statute is federally preempted.

Finally, plaintiff contends that “the Bank’ s post-repossession notices are
likely to mislead customers’ because they do not disclose other payments that
customers have to make. (Id. at 58.) Nowhere does that allegation appear in the
Complaint. Moreover, even if the Complaint contained that allegation, such a
disclosure requirement would be federally preempted for the same reason Rees-
Levering is preempted. Plaintiff cannot escape preemption merely by recasting his
state law disclosure claim asa UCL claim. Roseisdirectly analogous. There, the
plaintiffs alleged that a national bank violated California Civil Code section
1748.9, which requires certain disclosures on “convenience checks.” 513 F.3d at
1034. The Ninth Circuit held that the National Bank Act preempted application of
section 1748.9 to the defendant bank. 1d. at 1038 The plaintiffs argued that their

UCL clamsfor unfair or fraudulent conduct should nonethel ess survive, because
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those claims were “not predicated” on aviolation of section 1748.9. Id. The Ninth

Circuit squarely rejected that argument, holding that “[r]egardless of the nature of
the state law claim alleged, . . . the proper inquiry is whether the legal duty that is
the predicate of Plaintiffs state law claim falls within the preemptive power of the
NBA or regulations promulgated thereunder.” 1d. (citation and internal quotations
omitted). The Ninth Circuit reasoned that “ Defendants’ alleged legal duties that
underlie Plaintiffs UCL claimsfor ‘deceptive’ or ‘unfair’ business practices are

the same purported duties to disclose imposed by Cal. Civ. Code § 1748.9.” Id.

The sameistrue here. Plaintiff arguesthat U.S. Bank’s post-repossession notice is

deceptive because it does not include the disclosures purportedly required by Rees-
Levering. The“duty to disclose” at issue is the same as the purported duty to
disclose under Rees-Levering, and is preempted for the same reasons.

V. POLICY CONCERNSDO NOT PROVIDE A BASISFOR

IGNORING FEDERAL PREEMPTION OF THE REES-
LEVERING NOTICE REQUIREMENTS.

Amici proffer severa policy concerns that they believe support plaintiff’s
position that the Rees-L evering post-repossession requirements are not preempted
by the National Bank Act and OCC regulations. These policy arguments do not
provide a basis for ignoring the preemptive effect of federal law. Where afedera
agency has issued regulations preempting state law, the court’sroleis limited to

determining whether the agency intended to preempt the state law and, if so,
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whether that action is within the scope of its authority. Barrientosv. 1801-1825
Morton LLC, 583 F.3d 1197, 1208 (9th Cir. 2009) (quoting Fid. Fed. Sav. & Loan
Ass' nv. dela Cuesta, 458 U.S. 141, 154 (1982)). This Court cannot substitute its
own policy for those judgments of the agency but instead “must uphold the federal
regulation ‘if the agency’ s choice to pre-empt represents a reasonable
accommodation of conflicting policies that were committed to the agency’s care by
the statute.’” Id. (quoting City of N.Y. v. FCC, 486 U.S. 57, 64 (1988)). In any
event, amici’ s policy concerns, addressed below, are unfounded.

A. LendersWereNot Granted a Right to Obtain Deficiency

Judgments*“In Exchange” for Complying with Rees-
L evering's Notice Requirements.

Amici are wrong to assert that Rees-L evering' s post-repossession notice
requirements were a “legidlative trade off” for allowing banks and holders of car
notes to obtain deficiency judgments and that it would be “profoundly unfair” for
the National Bank Act to preempt those notice requirements without also
preempting banks' rights to recover deficiency judgments. (Amici Br. at 21 &
n.9.)

The right to obtain deficiency judgmentsin California existed long before
Rees-Levering. At common law, if abuyer defaulted in a conditional sale
arrangement—a sale with scheduled payments under an installment plan, where

title passes only after all payments are made—the seller could elect to either sue to
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recover the balance of the payments due or repossess the collateral, but not both.
James Phillips, Note, California’ s Automobile Deficiency Judgment Problem,
4 U.C. Davis. L. Rev. 91, 92 (1971); William D. Warren, Satutory Damages and
the Conditional Sale, 20 Ohio St. L.J. 289, 290 (1959). Buyersin default had no
post-repossession right of redemption, and any payments they had made were
forfeited. Warren, supra, 20 Ohio St. L.J. at 292-93. In the early twentieth
century, however, courts began departing from thisrigid rule and permitting the
seller to repossess and resell the collateral and to collect the remaining deficiency
from the debtor. |d. at 293-94. This becametherulein Californiaaswell. See
Matteson v. Equitable Mining & Milling Co., 77 P. 144 (Cal. 1904). Additionally,
sellers began explicitly providing in their conditional sale contracts for the right to
seek post-repossession deficiency judgment, and courts throughout the nation,
including California, routinely enforced those contract terms. See Warren, supra,
20 Ohio St. L.J. at 296-97; James v. Allen, 72 P.2d 570, 570 (Cal. Ct. App. 1937);
Jeanson v. Zangl, 7 P.2d 314, 315 (Cal. Ct. App. 1932).

In 1945, California enacted the Automobile Sales Act (*ASA™), 1945 Cal.
Stat. 1991, which codified the pre-existing right to obtain deficiency judgments
and abolished the election-of-remedies doctrine. Phillips, supra, 4 U.C. DavisL.

Rev. at 95. And Rees-Levering, which replaced the ASA, ssmply maintained that
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status quo, as amici concede. (Amici Br. at 4 (right to obtain post-repossession
deficiency judgments “was carried forward” in Rees-Levering).)

In sum, the right to obtain a deficiency judgment has always come from the
language of the contract, not from Rees-Levering. Accordingly, there is nothing
improper or unfair about preempting Rees-Levering’ s notice requirements without
eliminating the banks' longstanding right as a secured lender to obtain a deficiency
judgment after aborrower’s default.

B. Preemption of The Rees-L evering Notice Requirements
Does Not L eave Customers Without Protection.

Amici argue that the district court’ s ruling “leaves national banks free to
operate unconstrained by law.” (Amici Br. at 15.) That isincorrect. Laws are
preempted only if they “obstruct, impair, or condition a national bank’s ability to
fully exercise its Federally authorized non-real estate lending powers,” 12 C.F.R.
§ 7.4008(d)(1). Asthedistrict court correctly observed (ER 11), section 7.4008
leaves intact laws providing significant consumer protection.

Specifically, national banks continue to be subject to the UCC post-
repossession notice requirements. After default, the UCC permits a secured
creditor to repossess the collateral, resell it, and collect any deficiency balance
from the debtor. UCC 88 9-601(a)(1), 9-615(a), (d)(2). But the UCC aso imposes
specific notice requirements that the creditor must satisfy before reselling or

otherwise disposing of the collateral. UCC § 9-611(b) (requiring “areasonable
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authenticated notification of disposition”). The notification must, inter alia,
describe the collateral, identify the method and time and place of intended
disposition, state whether the debtor will be liable for any deficiency, notify the
debtor of hisor her right to an accounting, and provide contact information for the
debtor to redeem the collateral and find out any additional information about the
disposition. UCC 88 9-613(1), 9-614(1).

The consumer protections established in the UCC are not preempted. When
the OCC issued section 7.4008, it stated that the preemption provisions do not
apply to state laws that “do not regulate the manner or content of the business of
banking authorized for national banks, but rather establish the legal infrastructure
that makes practicable the conduct of that business.” 69 Fed. Reg. 1904, 1913
(Jan. 13, 2004). The OCC made it clear that the UCC is precisely such alaw and is
therefore not preempted. OCC Interpr. Letter No. 1005 (June 10, 2004). The OCC
explained that section 7.4008 preempts state laws that “interfere[]” with “the
ability of Federally chartered institutions to operate under uniform Federal
standards.” Id. at 1. According to the OCC, the UCC is not preempted, because it
simply provides “the basic legal infrastructure” that supports banking and is“a

uniform law of general applicability on which partiesrely in their daily commercial
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transactions.” 1d. at 2 (emphasis added).* This Court must give that interpretation
controlling weight. See Auer, 519 U.S. at 461. Accordingly, amici’s portrayal of
the ruling below as permitting national banks to operate wholly unfettered by any
law iswrong.

Amici misconstrue the OCC’ sinterpretive letter as extending to Rees-
Levering aswell. Amici state that the OCC interprets section 7.4008 as not
preempting any state law concerning “the subjects covered by the UCC.” (Amici
Br. at 25.) That language, however, is nowhere to be found in the OCC’ s | etter.
Rather, the OCC determined that the UCC is not preempted because it is uniform
and therefore does not impose a patchwork of state regulation, and because it
provides the basic legal framework for commercial transactions. OCC Interpr.
Letter No. 1005 at 1-2. Were amici correct that any subject covered by the UCC is
not preempted, then the OCC would not have explicitly excluded from its
interpretive letter those “non-uniform provisions [of the UCC] that individual
states may adopt,” id. at 1 n.2, because such provisions would plainly concern

subjects regulated by the UCC.

* The OCC’s determination extends only to state law implementations of the
UCC that do not depart from the uniform standard. In concluding that uniform
provisions of the UCC survive preemption, the OCC expressly excluded from its
conclusion non-uniform UCC provisions adopted by individual states. Seeid. at
1n.2

53

65



Case: 09-56679 05/14/2010 Page: 65 of 75 |D: 7338170 DktEntry: 23-1

Rees-Levering, unlike the UCC, is not a uniform infrastructure law of
general commercial applicability. Rather, Rees-Levering isa California-specific
disclosure requirement that interferes with the uniform and consistent legal
framework under which national banks are permitted to operate. See Wattersv.
Wachovia Bank, N.A., 550 U.S. 1, 13-14 (2007). Unlike the requirements of the
UCC, therefore, Rees-L evering’ s post-repossession notice requirements are
preempted.

C. Preemption of the Rees-L evering Notice Requirements Does

Not L eave National Banks* Unconstrained by State
Foreclosure Laws.”

Amici warn, in dire tones, that preemption of Rees-Levering's notice
requirements will allow national banks to engage in nonjudicial foreclosure of
homes “without having to provide any notices to homeowners.” (Amici Br. at 26-
28.) Amici complain that thisis unfair because Californialaws permitting
nonjudicial foreclosure are based on alegidlatively established trade-off allowing
creditors to foreclose without a court judgment in exchange for providing more
detailed notice. (Id. at 26-27.)

The policy considerations raised by amici concerning a different statutein a
different context that may be preempted by a different OCC regulation are far
beyond the scope of thislitigation. The issue raised by amici is whether banks

right to use nonjudicial foreclosure is severable from their responsibility to provide
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the specific notices required in nonjudicial foreclosure proceedings. Video
Software Dealers Ass n v. Schwarzenegger, 556 F.3d 950, 956 (9th Cir. 2009)
(provision can be severed if it is“grammatically, functionally, and volitionally
separable,” meaning that it “can be removed as a whole without affecting the
wording,” it “is not necessary to the [statute' s| operation and purpose,” and it “was
not of critical importance to the [statute’ s| enactment” (quoting Hotel Employees &
Rest. Employees Int’| Union v. Davis, 981 P.2d 990, 1009 (Cal. 1999))), cert.
granted sub nom. Schwar zenegger v. Entm't Merchs. Ass'n, No. 08-1448, 2010
U.S. LEXIS 3573 (U.S. Apr. 26, 2010). If the notice provisions of the nonjudicial
foreclosure statute were preempted, the question is whether the banks' right to use
nonjudicia foreclosure would need to be preempted as well in order to preserve the
statute’ s operation and purpose.® That issue is specific to the legislative intent and
language of the California nonjudicial foreclosure statute, and is not affected by
preemption of Rees-Levering’s notice requirements. In Rees-Levering, as noted
above, the notice provisions are wholly independent of the bank’sright to a
deficiency recovery, which is based on contract and the Uniform Commercia

Code and existed long before Rees-L evering' s notice requirements were enacted.

> U.S. Bank takes no position in this litigation on whether amici are correct
that the right of nonjudicial foreclosure isinseverable from the responsibility to
provide state-specific notices regarding such foreclosures.
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D. Amici’sAttack on the OCC IslIrrelevant and Unwarranted.

Amici spend a considerable portion of their brief criticizing the OCC's
enforcement of consumer protection laws. (Amici Br. a 8-15.) Those criticisms
are beside the point. State laws continue to apply to national banks so long as
those banks do not “obstruct, impair, or condition” a national bank’s lending
powers. 12 C.F.R. § 7.4008(d)(1). Specificaly, asexplained above, the UCC's
post-repossession notices apply to national banks and are not preempted. If
national banks violate those UCC requirements, consumers can bring suit against
them without requiring OCC involvement in any fashion. Accordingly, amici’s
long digression concerning the effectiveness of the OCC'’ s enforcement of
consumer protection lawsis simply irrelevant.

In any event, contrary to amici’ s derogation of the OCC, the OCC has along
and full history of protecting consumers. Amici discuss what they perceive to be
the OCC’slack of rigid enforcement of consumer-protection regulations, but the
OCC'’sformal enforcement power isonly onetool initsarsena that it usesto
ensure protection of consumers. Thus, “the number of formal enforcement
actions,” which iswhat amici rely on, “is amisleading measure of the effectiveness
of [the OCC’s] consumer compliance regulation.” Improving Federal Consumer

Protection in Financial Services: Hearing Before the H. Comm. on Financial
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Services, 110th Cong. 14 (2007) (statement of John C. Dugan, Comptroller of the
Currency) (“Dugan Statement”).°

In addition to enforcement mechanisms, the OCC extensively usesits
supervisory powers to protect consumers. The OCC has exclusive supervisory
powers over national banks; those powers include the power to ensure their safety
and soundness as well as their compliance with applicable laws and regulations.
See 12 U.S.C. §484(A).” Exercise of its direct supervision powersisthe OCC's
“primary method” of overseeing national-bank operations. Current and Future
Bank Examination and Supervision Systems: Hearing Before the Subcomm. on

Financial Institutions and Consumer Credit of the H. Comm. on Financial

® The OCC also has a variety of informal enforcement procedures it can use,
including requiring national bank board resolutions, memoranda of understanding,
commitment letters, and other written documentation of a bank’s commitment to
corrective measures. OCC, Palicies & Procedures Manual: Enforcement Action

ftp/ppm/ppm-5310-3.pdf. Pursuant to federal statute, informal enforcement actions
are not made public. See5U.S.C. § 552(b)(8). Accordingly, “fixating on the use
of ‘formal’ enforcement actions exalts form over substance' and, because it ‘verges
on elevating publicity over effectiveness,” is counterproductive. Julie L. Williams,
Acting Comptroller of the Currency, Remarks before the New Y ork Bankers

........................

rel ease/2005-68a.pdf.

" Amici are wrong to say that the OCC focuses on safety and soundness only,
to the exclusion of consumer protection. The OCC recognizes that “compliance
[with consumer protection laws] is inseparable from safety and soundness.” OCC,

Annual Report: Fiscal Year 2008, at 27 (2009), available at :http://www.occ.treas.
gov/annrpt/1-2008A nnual Report. pdf.
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Services, 105th Cong. (1997) (prepared statement of Eugene A. Ludwig,

banking/10897occ.htm. The OCC's compliance regimeis best described as
“supervision first, enforcement if necessary,” because supervision “address/es] so
many problems early that enforcement often is not necessary.” Dugan Statement at
14. Dueto the OCC’sleverage over national banks, “when a bank examiner
comesinto a[national] bank and says, ‘| want you to fix something,’ . . . by and
large, they get very quick responses.” Oversight of the Office of the Comptroller of
the Currency: Examination of Policies, Procedures and Resources. Hearing
Before the H. Comm. on Financial Services, 108th Cong. 46, 69 (2004) (testimony
of John D. Hawke, Jr., Comptroller of the Currency), available at
Simply the existence of the “potent alternative of formal enforcement proceedings’
available to the OCC “ensures such voluntary compliance: ‘ Recommendations by
the agenc[y] concerning banking practices tend to be followed by bankers without
the necessity of formal compliance proceedings.’” Inre Franklin Nat’'| Bank Sec.
Litig., 478 F. Supp. 210, 218 (E.D.N.Y. 1979) (quoting United Sates v. Phila.
Nat'| Bank, 374 U.S. 321, 330 (1962)).

The OCC has a dedicated Compliance Policy Department within the Office

of the Chief National Bank Examiner; which is responsible for ensuring
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compliance with consumer-protection laws. OCC Annual Report: Fiscal Year

2009 at 30-31 (2010), available at

devel ops consumer-protection-compliance examination procedures for the more
than 2,000 highly trained national bank examiners deployed throughout the nation
(including 467 staffed permanently at the largest national banks). 1d.; OCC 2008
Annual Report at ii, 13, 26. In addition, the OCC’s Consumer Assistance Group
within the Office of the Ombudsman collects and acts on consumer complaints
against national banks. See Comptroller’s Handbook: Bank Supervision Process,
the first three quarters of last year alone, that group answered more than 61,000
customer inquiries and handled more than 40,000 complaints. OCC 2009 Annual

Report at 44.

Perhaps the most potent tool in the OCC’ s consumer-protection arsenal isits

rating system. The OCC assigns each national bank a consumer-compliance
rating, based on its compliance with consumer-protection laws. Bank Supervision
Process at 89-90. That rating then feeds into the bank’ s composite rating score, or
its CAMELS (Capital adequacy, Asset quality, Management, Earnings, Liquidity,

and Sensitivity to market risk) rating. Id. at 52, 59-60, 90. The CAMELS score
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determines whether a bank is deemed “well-managed,” 12 C.F.R. 8 5.34(d)(3)(i),
which has serious financial, operational, and regulatory consequences.

When necessary, the OCC can and does use its formal enforcement tools to
ensure compliance with consumer-protection laws. For example, in 2008, the
OCC ordered one of the largest national banks to make restitution exceeding
$125 million to consumers harmed by the bank’ s relationship with telemarketers
and third-party processors and to contribute nearly $9 million to consumer-

education programs. OCC Order No. 2008-159 at 4, 7 (Dec. 8, 2008), available at

the OCC ordered another large national bank to cease unfair practices (including
failure to comply with disclosure requirements) and to pay consumers at least
$300 million in restitution and prospective relief. In re Providian Nat’'| Bank,

Consent Order No. 2000-53, at 1-2 (June 28, 2000), available at

consequences resulting from formal enforcement proceedings are a compelling
reason for them to not be used ubiquitously.

CONCLUSION

In sum, the National Bank Act and the OCC’ simplementing regulations

squarely preempt the application of Rees-Levering’s highly technical, state-
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specific disclosure requirements to automobile post-repossession notices issued by

national banks. The district court’s judgment should be affirmed.

Dated: May 14, 2010

JAMES R. McGUIRE

SYLVIA RIVERA

RITA F. LIN

MORRISON & FOERSTER LLP

By: _ /9 JamesR. McGuire

James R. McGuire

Attorneys for Defendant-Appellee
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STATEMENT OF RELATED CASES

U.S. Bank is aware of no related cases in this Court.
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LEXSTAT 12USC 24

UNITED STATES CODE SERVICE
Copyright © 2010 Matthew Bender & Company, Inc.
amember of the LexisNexis Group (TM)

All rights reserved.

*** CURRENT THROUGH PL 111-162, APPROVED 4/30/2010 ***

TITLE 12. BANKS AND BANKING
CHAPTER 2. NATIONAL BANKS
ORGANIZATION AND GENERAL PROVISIONS

Gotothe United States Code Service Archive Directory
12USCS§ 24
§ 24. Corporate powers of associations

Upon duly making and filing articles of association and an organization certificate the [a national banking] association
shall become, as from the date of the execution of its organization certificate, a body corporate, and as such, and in the
name designated in the organization certificate, it shall have power--

First. To adopt and use a corporate seal .

Second. To have succession from the date of the approval of this Act [Feb. 25, 1927], or from the date of its organiza-
tion if organized after such date of approval [Feb. 25, 1927] until such time asit be dissolved by the act of its sharehold-
ers owning two-thirds of its stock, or until its franchise becomes forfeited by reason of violation of law, or until termi-
nated by either ageneral or aspecial Act of Congress or until its affairs be placed in the hands of areceiver and finally
wound up by him.

Third. To make contracts.
Fourth. To sue and be sued, complain and defend, in any court of law and equity, as fully as natural persons.

Fifth. To elect or appoint directors, and by its board of directorsto appoint a president, vice president, cashier, and other
officers, define their duties, require bonds of them and fix the penalty thereof, dismiss such officers or any of them at
pleasure, and appoint othersto fill their places.

Sixth. To prescribe by its board of directors, by-laws not inconsistent with law, regulating the manner in which its stock
shall betransferred, its directors elected or appointed, its officers appointed, its property transferred, its general business
conducted, and the privileges granted to it by law exercised and enjoyed.

Seventh. To exercise by its board of directors or duly authorized officers or agents, subject to law, all such incidental
powers as shall be necessary to carry on the business of banking; by discounting and negotiating promissory notes,
drafts, bills of exchange, and other evidences of debt; by receiving deposits; by buying and selling exchange, coin, and
bullion; by loaning money on personal security; and by obtaining, issuing, and circulating notes according to the provi-
sions of thistitle. The business of dealing in securities and stock by the association shall be limited to purchasing and
selling such securities and stock without recourse, solely upon the order, and for the account of, customers, and in no

80



Case: 09-56679 05/14/2010 Page: 30of 6 ID: 7338170 DktEntry: 23-3

Page 2
12USCS§24

case for its own account, and the association shall not underwrite any issue of securities or stock: Provided, That the
association may purchase for its own account investment securities under such limitations and restrictions as the Comp-
troller of the Currency may by regulation prescribe. In no event shall the total amount of the investment securities of
any one obligor or maker, held by the association for its own account, exceed at any time 10 per centum of its capital
stock actually paid in and unimpaired and 10 per centum of its unimpaired surplus fund, except that this limitation shall
not require any association to dispose of any securities lawfully held by it on the date of the enactment of the Banking
Act of 1935 [enacted Aug. 23, 1935]. Asused in this section the term "investment securities” shall mean marketable
obligations, evidencing indebtedness of any person, copartnership, association, or corporation in the form of bonds,
notes and/or debentures commonly known as investment securities under such further definition of the term "investment
securities' as may by regulation be prescribed by the Comptroller of the Currency. Except as hereinafter provided or
otherwise permitted by law, nothing herein contained shall authorize the purchase by the association for its own account
of any shares of stock of any corporation. The limitations and restrictions herein contained as to dealing in, underwriting
and purchasing for its own account, investment securities shall not apply to obligations of the United States, or genera
obligations of any State or of any political subdivision thereof, or obligations of the Washington Metropolitan Area
Transit Authority which are guaranteed by the Secretary of Transportation under section 9 of the National Capital
Transportation Act of 1969 [D. C. Code, § 1-2458], or obligations issued under authority of the Federal Farm Loan Act,
as amended, or issued by the thirteen banks for cooperatives or any of them or the Federal Home Loan Banks, or obliga-
tions which are insured by the Secretary of Housing and Urban Development under title X1 of the National Housing Act
[12 USCS 8§ 1749aaa et seq.] or obligations which are insured by the Secretary of Housing and Urban Development
(hereafter in this sentence referred to as the " Secretary") pursuant to section 207 of the National Housing Act [12 USCS
§ 1713], if the debentures to be issued in payment of such insured obligations are guaranteed as to principa and interest
by the United States, or obligations, participations, or other instruments of or issued by the Federal National Mortgage
Association or the Government National Mortgage Association, or mortgages, obligations, or other securities which are
or ever have been sold by the Federal Home L oan Mortgage Corporation pursuant to section 305 or section 306 of the
Federal Home L oan Mortgage Corporation Act [12 USCS § 1454 or 1455], or obligations of the Federal Financing
Bank or obligations or other instruments, or securities of the Student L oan Marketing Association, or obligations of the
Environmental Financing Authority, or such obligations of any local public agency (as defined in section 110(h) of the
Housing Act of 1949 [42 USCS § 1460(h)]) as are secured by an agreement between the local public agency and the
Secretary in which the local public agency agrees to borrow from said Secretary, and said Secretary agreesto lend to
said local public agency, monies in an aggregate amount which (together with any other monies irrevocably committed
to the payment of interest on such obligations) will suffice to pay, when due, the interest on and all installments (includ-
ing the final installment) of the principal of such obligations, which monies under the terms of said agreement are re-
quired to be used for such payments, or such obligations of a public housing agency (as defined in the United States
Housing Act of 1937, as amended [42 USCS 88 1437 et seq.]) as are secured (1) by an agreement between the public
housing agency and the Secretary in which the public housing agency agrees to borrow from the Secretary, and the Sec-
retary agrees to lend to the public housing agency, prior to the maturity of such obligations, moniesin an amount which
(together with any other moniesirrevocably committed to the payment of interest on such obligations) will suffice to
pay the principal of such obligations with interest to maturity thereon, which monies under the terms of said agreement
are required to be used for the purpose of paying the principal of and the interest on such obligations at their maturity,
(2) by apledge of annual contributions under an annual contributions contract between such public housing agency and
the Secretary if such contract shall contain the covenant by the Secretary which is authorized by subsection (b) of sec-
tion 22 [subsection (g) of section 6] of the United States Housing Act of 1937 [42 USCS § 1437d(g)], as amended, and
if the maximum sum and the maximum period specified in such contract pursuant to said subsection 22(b) [subsection
6(g)] [42 USCS § 1437d(g)] shall not be less than the annual amount and the period for payment which are requisite to
provide for the payment when due of all installments of principal and interest on such obligations, or (3) by a pledge of
both annual contributions under an annual contributions contract containing the covenant by the Secretary which is au-
thorized by section 6(g) of the United States Housing Act of 1937 [42 USCS § 1437d(g)], and aloan under an agree-
ment between the local public housing agency and the Secretary in which the public housing agency agrees to borrow
from the Secretary, and the Secretary agrees to lend to the public housing agency, prior to the maturity of the obliga-
tions involved, moneysin an amount which (together with any other moneys irrevocably committed under the annual
contributions contract to the payment of principal and interest on such obligations) will suffice to provide for the pay-
ment when due of all installments of principal and interest on such obligations, which moneys under the terms of the
agreement are required to be used for the purpose of paying the principal and interest on such obligations at their matur-
ity: Provided, That in carrying on the business commonly known as the safe-deposit business the association shall not
invest in the capital stock of a corporation organized under the law of any State to conduct a safe-deposit businessin an
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amount in excess of 15 per centum of the capital stock of the association actually paid in and unimpaired and 15 per
centum of its unimpaired surplus. The limitations and restrictions herein contained as to dealing in and underwriting
investment securities shall not apply to obligationsissued by the International Bank for Reconstruction and Develop-
ment, the European Bank for Reconstruction and Devel opment, the Inter-American Development Bank, Bank for Eco-
nomic Cooperation and Development in the Middle East and North Africa, the North American Development Bank, the
Asian Development Bank, the African Development Bank, the Inter-American Investment Corporation, or the Interna-
tional Finance Corporation, or obligations issued by any State or political subdivision or any agency of a State or politi-
cal subdivision for housing, university, or dormitory purposes, which are at the time eligible for purchase by a national
bank for its own account, nor to bonds, notes or other obligations issued by the Tennessee Valley Authority or by the
United States Postal Service: Provided, That no associations shall hold obligations issued by any of said organizations
as aresult of underwriting, dealing, or purchasing for its own account (and for this purpose obligations asto which it is
under commitment shall be deemed to be held by it) in atotal amount exceeding at any one time 10 per centum of its
capital stock actually paid in and unimpaired and 10 per centum of its unimpaired surplus fund. Notwithstanding any
other provision in this paragraph, the association may purchase for its own account shares of stock issued by a corpora-
tion authorized to be created pursuant to title I X of the Housing and Urban Development Act of 1968 [42 USCS §8§ 3931
et seq.], and may make investments in a partnership, limited partnership, or joint venture formed pursuant to section
907(a) or 907(c) of that Act [42 USCS § 3937(a) or (c)]. Notwithstanding any other provision of this paragraph, the as-
sociation may purchase for its own account shares of stock issued by any State housing corporation incorporated in the
State in which the association is located and may make investmentsin loans and commitments for loans to any such
corporation; Provided, That in no event shall the total amount of such stock held for its own account and such invest-
ments in loans and commitments made by the association exceed at any time 5 per centum of its capital stock actually
paid in and unimpaired plus 5 per centum of its unimpaired surplus fund. Notwithstanding any other provision in this
paragraph, the association may purchase for its own account shares of stock issued by a corporation organized solely for
the purpose of making loans to farmers and ranchers for agricultural purposes, including the breeding, raising, fattening,
or marketing of livestock. However, unless the association owns at least 80 per centum of the stock of such agricultural
credit corporation the amount invested by the association at any one time in the stock of such corporation shall not ex-
ceed 20 per centum of the unimpaired capital and surplus of the association: Provided further, That notwithstanding
any other provision of this paragraph, the association may purchase for its own account shares of stock of a bank in-
sured by the Federal Deposit Insurance Corporation or a holding company which owns or controls such an insured bank
if the stock of such bank or company is owned exclusively (except to the extent directors qualifying shares are required
by law) by depository institutions or depository institution holding companies (as defined in section 3 of the Federal
Deposit Insurance Act [12 USCS § 1813]) and such bank or company and all subsidiaries thereof are engaged exclu-
sively in providing services to or for other depository institutions, their holding companies, and the officers, directors,
and employees of such institutions and companies, and in providing correspondent banking services at the request of
other depository institutions or their holding companies (also referred to as a "banker's bank™"), but in no event shall the
total amount of such stock held by the association in any bank or holding company exceed at any time 10 per centum of
the associations capital stock and paid in and unimpaired surplus and in no event shall the purchase of such stock result
in an association's acquiring more than 5 per centum of any class of voting securities of such bank or company. The
limitations and restrictions contained in this paragraph as to an association purchasing for its own account investment
securities shall not apply to securities that (A) are offered and sold pursuant to section 4(5) of the Securities Act of 1933
(15 U.SC. 77d(5)); (B) are small business related securities (as defined in section 3(a)(53) of the Securities Exchange
Act of 1934 [15 USCS § 78c(a)(53)]); or (C) are mortgage related securities (as that term is defined in section 3(a)(41)
of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(41)). The exception provided for the securities described in
subparagraphs (A), (B), and (C) shall be subject to such regulations as the Comptroller of the Currency may prescribe,
including regulations prescribing minimum size of the issue (at the time of initial distribution) or minimum aggregate
sales prices, or both. A national banking association may deal in, underwrite, and purchase for such association's own
account qualified Canadian government obligations to the same extent that such association may deal in, underwrite,
and purchase for such association's own account obligations of the United States or general obligations of any State or
of any political subdivision thereof. For purposes of this paragraph--

(2) the term "qualified Canadian government obligations' means any debt obligation which is backed by Canada, any
Province of Canada, or any political subdivision of any such Province to a degree which is comparable to the liability of
the United States, any State, or any political subdivision thereof for any obligation which is backed by the full faith and
credit of the United States, such State, or such political subdivision, and such term includes any debt obligation of any
agent of Canada or any such Province or any political subdivision of such Province if--
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(A) the obligation of the agent is assumed in such agent's capacity as agent for Canada or such Province or such
political subdivision; and
(B) Canada, such Province, or such political subdivision on whose behalf such agent is acting with respect to such
obligation is ultimately and unconditionally liable for such obligation; and
(2) the term "Province of Canada' means a Province of Canada and includes the Y ukon Territory and the Northwest
Territories and their successors.

In addition to the provisions in this paragraph for dealing in, underwriting, or purchasing securities, the limitations and
restrictions contained in this paragraph as to dealing in, underwriting, and purchasing investment securities for the na-
tional bank's own account shall not apply to obligations (including limited obligation bonds, revenue bonds, and obliga-
tions that satisfy the requirements of section 142(b)(1) of the Internal Revenue Code of 1986 [26 USCS § 142(b)(1)])
issued by or on behalf of any State or political subdivision of a State, including any municipal corporate instrumentality
of 1 or more States, or any public agency or authority of any State or political subdivision of a State, if the national bank
iswell capitalized (as defined in section 38 of the Federal Deposit Insurance Act [12 USCS § 18310]).

Eighth. To contribute to community funds, or to charitable, philanthropic, or benevolent instrumentalities conductive to
public welfare, such sums asits board of directors may deem expedient and in the interests of the association, if it is
located in a State the laws of which do not expressly prohibit State banking institutions from contributing to such funds
or instrumentalities.

Ninth. To issue and sell securities which are guaranteed pursuant to section 306(g) of the National Housing Act [12
USCS 8 1721(g)].

Tenth. To invest in tangible personal property, including, without limitation, vehicles, manufactured homes, machinery,
equipment, or furniture, for lease financing transactions on a net lease basis, but such investment may not exceed 10
percent of the assets of the association.

Eleventh. To make investments directly or indirectly, each of which is designed primarily to promote the public welfare,
including the welfare of low- and moderate-income communities or families (such as by providing housing, services, or
jobs). An association shall not make any such investment if the investment would expose the association to unlimited
liahility. The Comptroller of the Currency shall limit an association's investments in any 1 project and an association's
aggregate investments under this paragraph. An association's aggregate investments under this paragraph shall not ex-
ceed an amount equal to the sum of 5 percent of the association's capital stock actually paid in and unimpaired and 5
percent of the association's unimpaired surplus fund, unless the Comptroller determines by order that the higher amount
will pose no significant risk to the affected deposit insurance fund, and the association is adequately capitalized. In no
case shall an association's aggregate investments under this paragraph exceed an amount equal to the sum of 15 percent
of the association's capital stock actually paid in and unimpaired and 15 percent of the association's unimpaired surplus
fund. The foregoing standards and limitations apply to investments under this paragraph made by a national bank di-
rectly and by its subsidiaries.

HISTORY:

(R.S. §5136; July 1, 1922, ch 257, § 1, 42 Stat. 767; Feb. 25, 1927, ch 191, § 2, 44 Stat. 1226; June 16, 1933, ch 89, §
16, 48 Stat. 184; Aug. 23, 1935, ch 614, TitleI11, § 308, 49 Stat. 709; Feb. 3, 1938, ch 13, § 13, 52 Stat. 26; June 11,
1940, ch 301, 54 Stat. 261; June 29, 1949, ch 276, § 1, 63 Stat. 298; July 15, 1949, ch 338, Title VI, § 602(a), 63 Stat.
439; April 9, 1952, ch 169, 66 Stat. 49; Aug. 2, 1954, ch 649, Title |1, § 203, 68 Stat. 622; Aug. 23, 1954, ch 834, § 2,
68 Stat. 771; July 26, 1956, ch 741, Title 1, § 201(c), 70 Stat. 667; Aug. 6, 1959, P.L. 86-137, § 2, 73 Stat. 285; Aug. 7,
1959, P.L. 86-147, 8 10, 73 Stat. 301; Sept. 8, 1959, P.L. 86-230, § 1(a), 73 Stat. 457; Sept. 16, 1959, P.L. 86-278, 73
Stat. 563; Sept. 23, 1959, P.L. 86-372, Title 1V, § 420, 73 Stat. 679; Sept. 2, 1964, P.L. 88-560, Title VI, § 701(c), 78
Stat. 800; March 16, 1966, P.L. 89-369, § 10, 80 Stat. 72; Nov. 3, 1966, P.L. 89-754, Title V, § 504(a)(1), 80 Stat. 1277;
May 25, 1967, P.L. 90-19, § 27(a), 81 Stat. 28; Aug. 1, 1968, P.L. 90-448, Title V111, 88 804(c), 807(j), TitleIX, § 911,
Title XVII, § 1705(h), 82 Stat. 543, 545, 550, 605; Aug. 12, 1970, P.L. 91-375, § 6(d), 84 Stat. 776; June 23, 1972, P.L.
92-318, Title, Part D, § 133(c)(1), 86 Stat. 269; July 13, 1972, P.L. 92-349, Titlel, § 101, 86 Stat. 466; Oct. 18, 1972,
P.L. 92-500, § 12(n), 86 Stat. 902; Aug. 16, 1973, P.L. 93-100, § 5(c), 87 Stat.. 344; Dec. 29, 1973, P.L. 93-224, § 14,
87 Stat. 941; Dec. 31, 1973, P.L. 93-234, Title |1, § 207, 87 Stat. 984; Aug. 22, 1974, P.L. 93-383, Title |1, § 206, Title
VIII, 8 805(c)(1), 88 Stat. 668, 726; March 31, 1980, P.L. 96-221, Title VII, Part A, § 711, 94 Stat. 189 Aug. 13, 1981,
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P.L. 97-35, Title XI11, Subtitle B, Part 3, § 1342(a), 95 Stat. 743; Oct. 15, 1982, P.L. 97-320, Title IV, Part A, § 404(b),
96 Stat. 1511; Jan. 12, 1983, P.L. 97-457, § 18, 96 Stat. 2509; Oct. 3, 1984, P.L. 98-440, Title |, § 105(c), 98 Stat. 1691;
S. No. 2416, Title I1, § 211(a), incorporated in Act Oct. 12, 1984, P.L. 98-473, Title |, § 101(1), 98 Stat. 1885; Aug. 10,
1987, P.L. 100-86, Title |, § 108, 101 Stat. 579; Sept. 28, 1988, P.L. 100-449, Title 11, § 308, 102 Stat. 1877; Nov. 5,
1990, P.L. 101-513, Title V, 104 Stat. 2036, 2037; Oct. 23, 1992, P.L. 102-485, § 6(a), 106 Stat. 2774; Dec. 8, 1993,
P.L. 103-182, Title V, Subtitle D, Part 2, § 541(h)(1), 107 Stat. 2167.)

(As amended Sept. 23, 1994, P.L. 103-325, Title 1, Subtitle A, § 206(c), Title |11, §§ 322(a)(1), 347(b), 108 Stat.
2199, 2226, 2241; Sept. 30, 1996, P.L. 104-208, Div A, Title |, § 101(c) [Title VI, § 710(b)], Title 11, Subtitle G, §
2704(d)(7), 110 Stat. 3009-181, 3009-489; Nov. 12, 1999, P.L. 106-102, Title |, Subtitle F, § 151, 113 Stat. 1384; Feb.
8, 2006, P.L. 109-171, Title I, Subtitle B, § 2102(b), 120 Stat. 9; Feb. 15, 2006, P.L. 109-173, § 9(a), 119 Stat. 3616;
Oct. 13, 2006, P.L. 109-351, Title 111, § 305(a), 120 Stat. 1970; July 30, 2008, P.L. 110-289, Div B, Title V/, § 2503(a),
122 Stat. 2857.)

HISTORY; ANCILLARY LAWSAND DIRECTIVES

Referencesin text:

The "Federal Farm Loan Act”, referred to in para. Seventh, is Act July 16, 1916, ch 245, which was classified as 12
USCS 88 641 et seq. and was repealed by Act Dec. 10, 1971, P.L. 92-181, § 5.26(a), 85 Stat. 624. For similar provi-
sions, see 12 USCS 88 2001 et seq.

"Thistitle", referred to in para. Seventh, is Title LXII of the Revised Statutes, which was comprised of R. S. 88 5133-
5243, which are classified principally to 12 USCS §8§ 21, 22-24, 25a-29, 35-37, 39, 51, 52, 53, 55-57, 59-62, 66, 71, 72-
76, 81, 83-91, 93, 94, 1014, 102, 104, 107-110, 123, 124, 131-138, 141-144, 151, 152, 161, 164, 168-175, 181-186,
192-196, 481-485, 501, 541, 548, and 582. For full classification of this Title, consult USCS Tables volumes.

Explanatory notes:

The bracketed words "a national banking" were inserted in the preliminary language for clarity.

The bracketed words "subsection (g) of section 6" and "subsection 6(g)" were inserted in the seventh paragraph as the
references probably intended by Congress.

R.S. 8 5136 was derived from Act June 3, 1864, ch 106, § 8, 13 Stat. 101, which Act was designated the National
Bank Act. See 12 USCS § 38.

Amendments;

1922. Act duly 1, 1922, in para. Second, substituted "until ninety years from July 1, 1922, or from the date of its organi-
zation if organized after July 1, 1922, unlessit shall be sooner dissolved" for “for the period of twenty years from its
organization, unlessit is sooner dissolved according to the provisions of its articles of association, or," and added "or
unlessit shall be terminated by Act of Congress hereafter enacted”.

1927. Act Feb. 25, 1927, in para. Second, substituted "from the date of the approval of thisact" for "until ninety-nine
years from July 1, 1922, or", substituted "such date of approval until such time asit isdissolved" for "July 1, 1922,
unlessit shall be sooner dissolved”, substituted "until its franchise becomes' for "unlessiits franchise shall become,” and
substituted "or until terminated by either ageneral or a special Act of Congress or until its affairs be placed in the hands
of areceiver and finally wound up by him" for "or unlessit shall be terminated by Act of Congress hereafter enacted”,;
and then added two provisos to the first sentence of para. " Seventh" which read: "Provided, That the business of buying
and selling investment securities shall hereafter be limited to buying and selling without recourse marketable obligations
evidencing indebtedness of any person, copartnership, association, or corporation, in the form of bonds, notes and/or
debentures, commonly known as investment securities, under such further definition of the term 'investment securities
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LEXSTAT 12 USCS § 93A

UNITED STATES CODE SERVICE
Copyright © 2010 Matthew Bender & Company, Inc.
amember of the LexisNexis Group (TM)

All rights reserved.

*** CURRENT THROUGH PL 111-162, APPROVED 4/30/2010 ***

TITLE 12. BANKS AND BANKING
CHAPTER 2. NATIONAL BANKS
REGULATION OF THE BANKING BUSINESS; POWERS AND DUTIES OF NATIONAL BANKS

Gotothe United States Code Service Archive Directory
12 USCS§93a
8§ 93a. Authority to prescribe rules and regulations

Except to the extent that authority to issue such rules and regul ations has been expressly and exclusively granted to an-
other regulatory agency, the Comptroller of the Currency is authorized to prescribe rules and regulations to carry out the
responsibilities of the office, except that the authority conferred by this section does not apply to section 5155 of the
Revised Statutes [12 USCS § 36] or to securities activities of National Banks under the Act commonly known as the
"Glass-Steagall Act".

HISTORY:
(R. S. 5239A, as added March 31, 1980, P.L. 96-221, Title VII, Part A, § 708, 94 Stat. 188.)

HISTORY; ANCILLARY LAWSAND DIRECTIVES

Referencesin text:

"The Glass-Steagall Act”, referred to in this section, is Act June 16, 1933, ch 89, 48 Stat. 162, also known as"The
Banking Act of 1933" or "The Glass-Steagall Act, 1933". For full classification of this Act, consult USCS Tables vol-
umes.

NOTES:

Code of Federal Regulations:

Comptroller of the Currency, Department of the Treasury--Sales of credit life insurance, 12 CFR 2.1 et seq.

Comptroller of the Currency, Department of the Treasury--Minimum capital ratios; issuance of directives, 12 CFR 3.1
et seq.

Comptroller of the Currency, Department of the Treasury--Organization and functions, availability and release of in-
formation, contracting outreach program, 12 CFR 4.1 et seq.

Comptroller of the Currency, Department of the Treasury--Rules, policies, and procedures for corporate activities, 12
CFR5.1 et seq.

Comptroller of the Currency, Department of the Treasury--Prompt corrective action, 12 CFR 6.1 et seq.

Comptroller of the Currency, Department of the Treasury--Bank activities and operations, 12 CFR 7.1000 et seq.
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LEXSTAT 12 CFR SEC 7.4008

LEXISNEXIS CODE OF FEDERAL REGULATIONS
Copyright (c) 2010, by Matthew Bender & Company, a member
of the LexisNexis Group. All rights reserved.

*** THISSECTION IS CURRENT THROUGH THE MAY 6, 2010 ISSUE OF ***
*** THE FEDERAL REGISTER ***

TITLE 12 -- BANKS AND BANKING
CHAPTER | -- COMPTROLLER OF THE CURRENCY, DEPARTMENT OF THE TREASURY
PART 7 -- BANK ACTIVITIES AND OPERATIONS
SUBPART D -- PREEMPTION

Gotothe CFR Archive Directory
12 CFR 7.4008

§ 7.4008 Lending.

(a) Authority of national banks. A national bank may make, sell, purchase, participate in, or otherwise deal in loans
and interests in loans that are not secured by liens on, or interestsin, real estate, subject to such terms, conditions, and
limitations prescribed by the Comptroller of the Currency and any other applicable Federal law.

(b) Standards for loans. A national bank shall not make a consumer loan subject to this § 7.4008 based predomi-
nantly on the bank's realization of the foreclosure or liquidation value of the borrower's collateral, without regard to the
borrower's ability to repay the loan according to itsterms. A bank may use any reasonable method to determine a bor-
rower's ahility to repay, including, for example, the borrower's current and expected income, current and expected cash
flows, net worth, other relevant financial resources, current financia obligations, employment status, credit history, or
other relevant factors.

(c) Unfair and deceptive practices. A national bank shall not engage in unfair or deceptive practices within the
meaning of section 5 of the Federal Trade Commission Act, 15 U.SC. 45(a)(1), and regulations promulgated thereunder
in connection with loans made under this § 7.4008.

(d) Applicability of state law. (1) Except where made applicable by Federal law, state laws that obstruct, impair, or
condition a national bank's ability to fully exercise its Federally authorized non-real estate lending powers are not appli-
cableto national banks.

(2) A national bank may make non-real estate |oans without regard to state law limitations concerning:
(i) Licensing, registration (except for purposes of service of process), filings, or reports by creditors;

(i) The ability of a creditor to require or obtain insurance for collateral or other credit enhancements or risk miti-
gants, in furtherance of safe and sound banking practices,
(iii) Loan-to-value ratios;

(iv) Theterms of credit, including the schedule for repayment of principal and interest, amortization of loans, bal-
ance, payments due, minimum payments, or term to maturity of the loan, including the circumstances under which a
loan may be called due and payable upon the passage of time or a specified event external to the loan;
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(v) Escrow accounts, impound accounts, and similar accounts;
(vi) Security property, including leaseholds;
(vii) Accessto, and use of, credit reports;

(viii) Disclosure and advertising, including laws requiring specific statements, information, or other content to be
included in credit application forms, credit solicitations, billing statements, credit contracts, or other credit-related
documents;

(ix) Disbursements and repayments; and
(X) Rates of interest on loans. n6

n6 The limitations on charges that comprise rates of interest on loans by national banks are determined under Fed-
eral law. see 12 U.S.C. 85; 12 CFR 7.4001. State laws purporting to regulate national bank fees and charges that do not
constitute interest are addressed in 12 CFR 7.4002.

(e) State laws that are not preempted. State laws on the following subjects are not inconsistent with the non-real es-
tate lending powers of national banks and apply to national banks to the extent that they only incidentally affect the ex-
ercise of national banks non-real estate lending powers:

(1) Contracts,
(2) Torts;
(3) Crimina law; n7

n7 See supranote 5 regarding the distinction drawn by the Supreme Court in Easton v. lowa, 188 U.S 220, 238
(1903) between "crimes defined and punishable at common law or by the general statutes of a state and crimes and of -
fences cognizable under the authority of the United States.”

(4) Rightsto collect debts;

(5) Acquisition and transfer of property;
(6) Taxation;

(7) Zoning; and

(8) Any other law the effect of which the OCC determinesto be incidental to the non-real estate lending operations
of national banks or otherwise consistent with the powers set out in paragraph (a) of this section.

HISTORY: [69 FR 1904, 1916, Jan. 13, 2004]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
12U.SC. let seq., 71, 71a, 92, 923, 93, 934, 481, 484, and 1818.

NOTES: [EFFECTIVE DATE NOTE: 69 FR 1904, 1916, Jan. 13, 2004, added this section, effective Feb. 12, 2004.]
NOTES APPLICABLE TOENTIRE TITLE:

CROSS REFERENCES: Farmers Home Administration: See Agriculture, 7 CFR, chapter XVII1.

Office of Assistant Secretary for Housing-Federal Housing Commissioner, Department of Housing and Urban Devel-
opment: See Housing and Urban Development, 24 CFR, chapter I1.

Fiscal Service: See Money and Finance: Treasury, 31 CFR, chapter 11.

Monetary Offices: See Money and Finance: Treasury, 31 CFR, chapter I.

Commodity Credit Corporation: See Agriculture, 7 CFR, chapter XIV.

Small Business Administration: See Business Credit and Assistance, 13 CFR, chapter I.

Rural Electrification Administration: See Agriculture, 7 CFR, chapter XVII.

NOTES APPLICABLE TO ENTIRE CHAPTER:
Other regulations issued by the Department of the Treasury appear in title 19, chapter I, title 26, chapter 1, title 27, chap-
ter 1, title 31, title 48, chapter 10.
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NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING SEC-
TION --

Rose v Chase Manhattan Bank USA, N.A. (2005, CD Cal) 396 F Supp 2d 1116

Hood v Santa Barbara Bank & Trust (2006, 2nd Dist) 143 Cal App 4th 526, 49 Cal Rptr 3d 369, 2006 CDOS 9179,
2006 Daily Journal DAR 13097, reh den (2006, Cal App 2nd Dist) 2006 Cal App LEXIS 1782 and review den, request
den (2007, Cal) 2007 Daily Journal DAR 210 and cert den (2007, US) 127 SCt 2916, 168 L Ed 2d 244
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TITLE 12 -- BANKS AND BANKING
CHAPTER | -- COMPTROLLER OF THE CURRENCY, DEPARTMENT OF THE TREASURY
PART 34 -- REAL ESTATE LENDING AND APPRAISALS
SUBPART A -- GENERAL

Gotothe CFR Archive Directory
12CFR 344

§ 34.4 Applicability of state law.

(a) Except where made applicable by Federal law, state laws that obstruct, impair, or condition a national bank's abil-
ity to fully exercise its Federally authorized real estate lending powers do not apply to national banks. Specifically, a
national bank may make real estate loans under 12 U.S.C. 371 and § 34.3, without regard to state law limitations con-
cerning:

(2) Licensing, registration (except for purposes of service of process), filings, or reports by creditors;

(2) The ability of a creditor to require or obtain private mortgage insurance, insurance for other collateral, or other
credit enhancements or risk mitigants, in furtherance of safe and sound banking practices;

(3) Loan-to-vaue ratios;

(4) Theterms of credit, including schedule for repayment of principal and interest, amortization of |oans, balance,
payments due, minimum payments, or term to maturity of the loan, including the circumstances under which aloan may
be called due and payable upon the passage of time or a specified event external to the loan;

(5) The aggregate amount of funds that may be loaned upon the security of real estate;
(6) Escrow accounts, impound accounts, and similar accounts;

(7) Security property, including leaseholds;

(8) Accessto, and use of, credit reports;

(9) Disclosure and advertising, including laws requiring specific statements, information, or other content to bein-
cluded in credit application forms, credit solicitations, billing statements, credit contracts, or other credit-related docu-
ments;

(20) Processing, origination, servicing, sale or purchase of, or investment or participation in, mortgages,
(11) Disbursements and repayments;
(12) Rates of interest on loans; n1
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nl The limitations on charges that comprise rates of interest on loans by national banks are determined under Fed-
eral law. see 12 U.SC. 85 and 1735f-7a; 12 CFR 7.4001. State laws purporting to regul ate national bank fees and
charges that do not constitute interest are addressed in 12 CFR 7.4002.

(13) Due-on-sale clauses except to the extent provided in 12 U.S.C. 1701j-3 and 12 CFR part 591; and

(14) Covenants and restrictions that must be contained in alease to qualify the leasehold as acceptable security for
area estate loan.

(b) State laws on the following subjects are not inconsistent with the real estate lending powers of national banks
and apply to national banksto the extent that they only incidentally affect the exercise of national banks real estate
lending powers:

(1) Contracts,
(2) Torts;
(3) Crimina law; n2

n2 But see the distinction drawn by the Supreme Court in Easton v. lowa, 188 U.S. 220, 238 (1903) between
"crimes defined and punishable at common law or by the general statutes of a state and crimes and offences cognizable
under the authority of the United States." The Court stated that "[u]ndoubtedly a state has the legitimate power to define
and punish crimes by general laws applicable to al personswithin itsjurisdiction * * *. But it is without lawful power
to make such special laws applicable to banks organized and operating under the laws of the United States.” Id. at 239
(holding that Federal law governing the operations of national banks preempted a state criminal law prohibiting insol-
vent banks from accepting deposits).

(4) Homestead laws specified in 12 U.S.C. 1462a(f);
(5) Rightsto collect debts;

(6) Acquisition and transfer of real property;

(7) Taxation;

(8) Zoning; and

(9) Any other law the effect of which the OCC determinesto be incidental to the real estate lending operations of
national banks or otherwise consistent with the powers and purposes set out in § 34.3(a).

HISTORY: [53 FR 7891, Mar. 11, 1988; 61 FR 11294, 11301, March 20, 1996; 69 FR 1904, 1917, Jan. 13, 2004]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
12 U.SC. 1 et seq., 29, 93a, 371, 1701j-3, 1828(0), and 3331 et seq.

NOTES: [EFFECTIVE DATE NOTE: 69 FR 1904, 1917, Jan. 13, 2004, revised this section, effective Feb. 12, 2004.]
NOTES APPLICABLE TOENTIRE TITLE:

CROSS REFERENCES: Farmers Home Administration: See Agriculture, 7 CFR, chapter XVII1.

Office of Assistant Secretary for Housing-Federal Housing Commissioner, Department of Housing and Urban Devel-
opment: See Housing and Urban Development, 24 CFR, chapter I1.

Fiscal Service: See Money and Finance: Treasury, 31 CFR, chapter 11.

Monetary Offices: See Money and Finance: Treasury, 31 CFR, chapter I.

Commodity Credit Corporation: See Agriculture, 7 CFR, chapter XIV.

Small Business Administration: See Business Credit and Assistance, 13 CFR, chapter I.

Rural Electrification Administration: See Agriculture, 7 CFR, chapter XVII.

NOTES APPLICABLE TO ENTIRE CHAPTER:
Other regulations issued by the Department of the Treasury appear in title 19, chapter |, title 26, chapter 1, title 27, chap-
ter 1, title 31, title 48, chapter 10.
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NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: For Federal Register citations concerning Part 34 temporary exceptions, see 58 FR 42640
(1993); 59 FR 62562, Dec. 6, 1994; 70 FR 59987, Oct. 14, 2005.]

NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING SEC-

TION --
Watters v Wachovia Bank, N.A. (2007, US) 127 SCt 1559, 167 L Ed 2d 389, 20 FLW Fed S170
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TITLE 12 -- BANKS AND BANKING
CHAPTERYV -- OFFICE OF THRIFT SUPERVISION, DEPARTMENT OF THE TREASURY
SUBCHAPTER A -- ORGANIZATION AND PROCEDURES
PART 560 -- LENDING AND INVESTMENT

Gotothe CFR Archive Directory
12 CFR 560.2

§560.2 Applicability of law.

(a) Occupation of field. Pursuant to sections 4(a) and 5(a) of the HOLA, 12 U.S.C. 1463(a), 1464(a), OTS s author-
ized to promul gate regulations that preempt state laws affecting the operations of federal savings associations when
deemed appropriate to facilitate the safe and sound operation of federal savings associations, to enable federal savings
associations to conduct their operations in accordance with the best practices of thrift institutions in the United States, or
to further other purposes of the HOLA. To enhance safety and soundness and to enable federal savings associations to
conduct their operationsin accordance with best practices (by efficiently delivering low-cost credit to the public free
from undue regulatory duplication and burden), OTS hereby occupies the entire field of lending regulation for federal
savings associations. OTS intends to give federal savings associations maximum flexibility to exercise their lending
powers in accordance with a uniform federal scheme of regulation. Accordingly, federal savings associations may ex-
tend credit as authorized under federal law, including this part, without regard to state laws purporting to regulate or
otherwise affect their credit activities, except to the extent provided in paragraph (c) of this section or § 560.110 of this
part. For purposes of this section, "state law" includes any state statute, regulation, ruling, order or judicial decision.

(b) lustrative examples. Except as provided in § 560.110 of this part, the types of state laws preempted by para-
graph (a) of this section include, without limitation, state laws purporting to impose requirements regarding:

(1) Licensing, registration, filings, or reports by creditors;

(2) The ability of acreditor to require or obtain private mortgage insurance, insurance for other collateral, or other
credit enhancements;

(3) Loan-to-vaue ratios;

(4) Theterms of credit, including amortization of loans and the deferral and capitalization of interest and adjust-
ments to the interest rate, balance, payments due, or term to maturity of the loan, including the circumstances under
which aloan may be called due and payable upon the passage of time or a specified event external to the loan;

(5) Loan-related fees, including without limitation, initial charges, late charges, prepayment penalties, servicing
fees, and overlimit fees;

(6) Escrow accounts, impound accounts, and similar accounts;
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(7) Security property, including leaseholds;
(8) Accessto and use of credit reports;

(9) Disclosure and advertising, including laws requiring specific statements, information, or other content to bein-
cluded in credit application forms, credit solicitations, billing statements, credit contracts, or other credit-related docu-
ments and laws requiring creditors to supply copies of credit reports to borrowers or applicants;

(20) Processing, origination, servicing, sale or purchase of, or investment or participation in, mortgages,
(11) Disbursements and repayments,

(12) Usury and interest rate ceilings to the extent provided in 12 U.S.C. 1735f-7a and part 590 of this chapter and
12 U.SC. 1463(g) and § 560.110 of this part; and

(13) Due-on-sale clauses to the extent provided in 12 U.S.C. 1701j-3 and part 591 of this chapter.

(c) State laws that are not preempted. State laws of the following types are not preempted to the extent that they
only incidentally affect the lending operations of Federal savings associations or are otherwise consistent with the pur-
poses of paragraph (@) of this section:

(2) Contract and commercial law;

(2) Real property law;

(3) Homestead laws specified in 12 U.S.C. 1462a(f);
(4) Tort law;

(5) Crimina law; and

(6) Any other law that OTS, upon review, finds:

(i) Furthersavita state interest; and

(ii) Either has only an incidental effect on lending operations or is not otherwise contrary to the purposes expressed
in paragraph (a) of this section.

HISTORY: [61 FR 50951, 50972, Sept. 30, 1996]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
12 U.SC. 1462, 1462a, 1463, 1464, 1467a, 1701j-3, 1828, 3803, 3806; 42 U.S.C. 4106.

NOTES: [EFFECTIVE DATE NOTE: 61 FR 50951, 50972, Sept. 30, 1996, added Part 560, effective Oct. 30, 1996.]
NOTES APPLICABLE TOENTIRE TITLE:

CROSS REFERENCES: Farmers Home Administration: See Agriculture, 7 CFR, chapter XVIII.

Office of Assistant Secretary for Housing-Federal Housing Commissioner, Department of Housing and Urban Devel-
opment: See Housing and Urban Development, 24 CFR, chapter 11.

Fiscal Service: See Money and Finance: Treasury, 31 CFR, chapter II.

Monetary Offices: See Money and Finance: Treasury, 31 CFR, chapter I.

Commodity Credit Corporation: See Agriculture, 7 CFR, chapter XIV.

Small Business Administration: See Business Credit and Assistance, 13 CFR, chapter I.

Rural Electrification Administration: See Agriculture, 7 CFR, chapter XVII.

NOTES APPLICABLE TO ENTIRE CHAPTER:
[EDITORIAL NOTE 1: Nomenclature changes to Chapter V appear at 59 FR 18475, Apr. 19, 1994, and at 60 FR
66715, Dec. 26, 1995.]

NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING SEC-
TION --
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Alkan v Citimortgage, Inc. (2004, ND Cal) 336 F Supp 2d 1061

Am. Bankers Assn v Lockyer (2002, ED Cal) 239 F Supp 2d 1000

Burks v Arvest Bank (2006, ED Ark) 2006 US Dist LEXIS89178

Haehl v Wash. Mut. Bank, F.A. (2003, SD Ind) 277 F Supp 2d 933

Albank, FSB v Foland (1998, City Ct) 177 Misc 2d 569, 676 NYS2d 461

Chaires v Chevy Chase Bank, F.S.B. (2000) 131 Md App 64, 748 A2d 34, cert den (2000) 359 Md 334, 753 A2d 1031
Lopez v World Savings & Loan Assn. (2003, 1st Dist) 105 Cal App 4th 729, 130 Cal Rptr 2d 42, 2003 CDOS 750, 2003
Daily Journal DAR 901, review den, request den (2003, Cal) 2003 Daily Journal DAR 5219

McKell v Washington Mutual, Inc. (2006, 2nd Dist) 142 Cal App 4th 1457, 49 Cal Rptr 3d 227, 2006 CDOS 8836, 2006
Daily Journal DAR 12639, request den (2007, Cal) 2007 Cal LEXIS 319 and (criticized in Jefferson v Chase Home Fin.
LLC (2007, ND Cal) 2007 USDist LEXIS 36298)

Pinchot v Charter One Bank (2003) 99 Ohio & 3d 390, 2003 Ohio 4122, 792 NE2d 1105

Rosenberg v Washington Mut. Bank, FA (2004, App Div) 369 NJ Super 456, 849 A2d 566

Washington Mutual Bank v Superior Court (2002, 2nd Dist) 95 Cal App 4th 606, 115 Cal Rptr 2d 765, 2002 CDOS
700, 2002 Daily Journal DAR 901

Weiss v Washington Mutual Bank (2007, 2nd Dist) 147 Cal App 4th 72, 53 Cal Rptr 3d 782, 2007 Daily Journal DAR
1272

Wells v Chevy Chase Bank, F.SB. (2003) 377 Md 197, 832 A2d 812, cert den (2004) 541 US 983, 124 SCt 1875, 158 L
Ed 2d 485

720 words
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TITLE 16 -- COMMERCIAL PRACTICES
CHAPTER| -- FEDERAL TRADE COMMISSION
SUBCHAPTER D -- TRADE REGULATION RULES
PART 433 -- PRESERVATION OF CONSUMERS
CLAIMS AND DEFENSES

Gotothe CFR Archive Directory
16 CFR433.2

§ 433.2 Preservation of consumers claims and defenses, unfair or deceptive acts or practices.

In connection with any sale or |ease of goods or services to consumers, in or affecting commerce as "commerce” is
defined in the Federal Trade Commission Act, it isan unfair or deceptive act or practice within the meaning of section 5
of that Act for asdller, directly or indirectly, to:

(a) Take or receive aconsumer credit contract which fails to contain the following provision in at least ten point,
bold face, type:

NOTICE

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT ISSUBJECT TOALL CLAIMSAND DE-
FENSES WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES OB-
TAINED PURSUANT HERETO OR WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE
DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE DEBTOR HEREUNDER.

or,

(b) Accept, asfull or partial payment for such sale or lease, the proceeds of any purchase money loan (as purchase
money loan is defined herein), unless any consumer credit contract made in connection with such purchase money loan
contains the following provision in at least ten point, bold face, type:

NOTICE

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT ISSUBJECT TOALL CLAIMS AND DE-
FENSES WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES OB-
TAINED WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE DEBTOR SHALL NOT EX-
CEED AMOUNTS PAID BY THE DEBTOR HEREUNDER.

HISTORY: [40 FR 53506, Nov. 18, 1975; 40 FR 58131, Dec. 15, 1975]

AUTHORITY: 38 Sat. 717, as amended; (15 U.SC. 41, et seq.)
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NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING SEC-
TION --

Lozada v Dale Baker Oldsmobile, Inc. (2000, WD Mich) 91 F Supp 2d 1087 (criticized in Johnson v West Suburban
Bank (2000, CA3 Del) 225 F3d 366, 48 FR Serv 3d 168) and (criticized in Pyburn v Bill Heard Chevrolet (2001, Tenn
App) 63 SW3d 351) and (criticized in Hale v First USA Bank, N.A. (2001, SD NY) 2001 USDist LEXIS8045) and (criti-
cized in Gras v Assocs. First Capital Corp. (2001, App Div) 346 NJ Super 42, 786 A2d 886) and (criticized in Adams v
Am. Residential Servs., L.L.C. (2003, DC Dist Col) 2003 USDist LEXIS26478)

Rollins v Drive-1 of Norfolk, Inc. (2006, ED Va) 2006 USDist LEXIS61197

Hancock v HomEq Servicing Corp. (2007, DC Dist Col) 2007 USDist LEXIS31051

Kaliner v Mortg. Elec. Registration Sys. (In re Reagoso) (2007, BC ED Pa) 2007 Bankr LEXIS 2004

Bescos v Bank of America (2003, 2nd Dist) 105 Cal App 4th 378, 129 Cal Rptr 2d 423, 2002 CDOS 511, 2003 Daily
Journal DAR 581, request den (2003, Cal) 2003 Cal LEXIS5231

Jaramillo v Gonzales (2002, App) 2002 NMCA 72, 132 NM 459, 50 P3d 554, 49 UCCRS2d 159, cert den (2002) 132
NM 288, 47 P3d 447

Jarvisv S, Oak Dodge, Inc. (2002) 201 111 2d 81, 265 11l Dec 877, 773 NE2d 641

LaChapelle v Toyota Motor Credit Corp. (2002, 1st Dist) 102 Cal App 4th 977, 126 Cal Rptr 2d 32, 2002 CDOS 10286,
2002 Daily Journal DAR 11817, 49 UCCRS2d 202

Scott v Mayflower Home Imp. Corp. (2001, Law Div) 363 NJ Super 145, 831 A2d 564 (ovrld in part by Psensky v
American Honda Finance Corp. (2005, App Div) 378 NJ Super 221, 875 A2d 290)

225 words
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LEXSEE 61 FED. REG. 50951

FEDERAL REGISTER
Vol. 61, No. 190

Rules and Regulations

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision (OTS)

12 CFR Parts 545, 556, 560, 563, 566, 571, 590

[No. 96-87]
RIN 1550-AA94

Lending and I nvestment
61 FR 50951

DATE: Monday, September 30, 1996

ACTION: Final rule.

To view the next page, type .np* TRANSMIT.
To view a specific page, transmit p* and the page number, e.g. p*1

[¥50051]

SUMMARY: The Office of Thrift Supervision (OTS or Office) istoday issuing afinal rule updating, reorganizing,
and substantially streamlining its lending and investment regulations and policy statements. These amendments are be-
ing made pursuant to the Regulatory Reinvention Initiative of the Vice President's National Performance Review (Rein-
vention Initiative) and section 303 of the Community Development and Regulatory Improvement Act of 1994
(CDRIA), which requires OTS and the other federal banking agencies to review, streamline, and modify regulations and
policies to improve efficiency, reduce unnecessary costs, and remove inconsistent, outmoded, and duplicative require-
ments.

EFFECTIVE DATE: October 30, 1996.

FOR FURTHER INFORMATION CONTACT: For general information contact: William J. Magrini, Senior
Project Manager, (202) 906-5744, Supervision Policy; Ellen J. Sazzman, Counsel (Banking and Finance), (202) 906-
7133; or Deborah Dakin, Assistant Chief Counsel, (202) [*50952] 906-6445, Regulations and Legislation Division,
Chief Counsel's Office. For information about preemption, contact Evelyne Bonhomme, Counsel (Banking and Fi-
nance), (202) 906-7052, Regulations and Legislation Division, Chief Counsel's Office, Office of Thrift Supervision,
1700 G Street, NW., Washington, D.C. 20552.
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SUPPLEMENTARY INFORMATION:
Table of Contents
I. Background

I1. Summary of Comments and Description of the Final Rule
A. Genera Discussion of the Comments
B. Section-by-Section Analysis
1. Existing Lending and Investment Sections
2. New Part 560-Lending and Investment

[11. Disposition of Existing Lending and Investment Regulations
IV. Administrative Procedure Act

V. Paperwork Reduction Act of 1995

V1. Executive Order 12866

VII. Regulatory Flexibility Act Analysis

VIII. Unfunded Mandates Act of 1995

IX. Effective Date

|. Background

In acomprehensive review of its regulations, beginning in the spring of 1995, pursuant to section 303 of the
CDRIA nl1 and the Administration’'s Reinvention Initiative, OTS identified its lending and investment regulations as an
important area for updating and streamlining. Lending and investment are key areas of thrift operations and these regu-
lations had not been comprehensively reviewed in a number of years. Each lending and investment regulation was re-
viewed to determine whether it was current and understandable; could be eliminated without endangering safety and
soundness, diminishing consumer protection or violating statutory requirements; addressed subject matter more suited
for handbook guidance; and was consistent with the regulations of the other banking agencies. OTS also sought industry
input regarding staff'sinitial recommendations through an industry focus group meeting among seven thrift representa-
tives, an industry trade association and OTS staff. Asaresult of thisreview, OTS identified a number of waysin which
its lending and investment regulations could be revised to reduce regulatory burden. On January 17, 1996, OTS issued a
notice of proposed rulemaking. n2

nl 12 U.SC. 4803(a)(1).
n2 61 FR 1162 (January 17, 1996).

Today'sfinal ruleis substantially similar to the January proposal. Readers will note, however, that the final rule
also setsforth, for ease of reference, the full text of OTS's regulations on lending limits, real estate lending standards,
disclosures on adjustable-rate mortgages, and the reappraisal of real estate owned (REO). These regulations have been
moved, with only technical and conforming changes, into new Part 560, Lending and Investment, so that all lending
regulations will be grouped together and more easily located. The final rule also incorporates technical corrections to fix
cross-references in other regulations to regulations that are being modified, moved, or removed as part of thisfinal rule.

The final rule reduces the number of lending and investment regulations from 43 to 23 and results in a net reduction
of 11 pages of CFR text. Asit proposed, OTS has removed unnecessary, duplicative, and outdated lending and invest-
ment regulations such as 8§ 563.97 (loans in excess of 90% of value), § 545.44 (mortgage transactions with the Federal
Home Loan Mortgage Corporation (Freddie Mac)), and § 545.37 (combination loans). OTS has al so revised certain
regulations to be less burdensome, e.g., amending the scope of commercial loans under current § 545.46(b) to exclude
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commercia loans made by service corporations from its parent's percentage-of-assets limitations and removing restric-
tions on manufactured home [oans and investments in government securities and state housing corporations.

OTS has a so converted the detail in some regulations into guidance to give thrifts more flexibility in addressing
safety and soundness concernsin a particular area, e.g., current 8 563.160 (loan classification) and current 8 563.170(c)
(loan documentation). OTS's movement toward a more guidance-oriented approach in the lending and investment area
brings OTSsregulations into greater uniformity with those of the other federal banking agencies consistent with the
objectives of section 303 of the CDRIA.

OTSss abjective in removing the detail from some regulations and relying on a more general set of regulations and
safety and soundness standards is to allow institutions greater flexibility in their lending and investment operations.
However, OTS till insists that an association maintain adequate |oan documentation, classify its assets, and establish
appropriate valuation allowances consistent with generally accepted accounting principles and safety and soundness.

OTSisaso sensitive to commenters concerns regarding the potential for examinersto treat guidelines as binding
regulations. OTS will emphasize the proper interpretation of supervisory guidance in its examiner training programs to
ensure that guidance is not treated in the same manner as binding regulations.

OTS has a so reorganized its lending and investment regulations to make them easier to locate and use. First, all
lending and investment regul ations have been moved to a new Part 560, "Lending and Investment,” that specifies which
regulations apply to all savings associations (such as loan documentation, disclosure, and real estate lending standards)
and which apply only to federal savings associations (such as specific lending powers.) This part incorporates provi-
sions currently located in Parts 545 and 563 that are being modified as part of today's final rule. It also incorporates sec-
tions currently located in Part 563 that are being transferred to Part 560 without change. These regulations-real estate
lending standards, disclosure requirements for adjustable-rate mortgages, lending limits, and appraisal requirements for
real estate owned-are being moved to Part 560 for the convenience of those using OTS's lending regulations.

OTS has a so removed unnecessary restatements of statutory authority and limitations from various sections of Part
545 and replaced them with aregulation in chart format that provides easy reference to the statutory authority for, and
limitations on, federal associations' lending and investment powers.

OTS has added a genera lending preemption provision in new Part 560. This provision (discussed more fully in the
section-by-section analysisin Sec. I1.B. below) restates |ong-standing preemption principles applicable to federal sav-
ings associations, as reflected in earlier regulations, court cases, and numerous legal opinionsissued by OTS and the
Federal Home Loan Bank Board (FHLBB), OTS's predecessor agency. In those opinions, OTS has consistently taken
the position that, with certain narrow exceptions, any state laws that purport to affect the lending operations of federal
savings associations are preempted. None of the changes implemented today should be construed as evidencing in any
way an intent by OTS to change thislong held position: OTS still intends to occupy the field of lending regulation for
federal savings associations. OTS believes that the new lending preemption regulation is clearer and should signifi-
cantly reduce the instancesin which ingtitutions need to request interpretive guidance from OTS.

In summary, OTS believes that regulations that address safety and [*50953] soundness requirements should gen-
eraly be limited to those requirements necessary for OTS to carry out its supervisory responsibilities. If regulations are
unnecessarily detailed and rigid, regulated entities may find themselves unable to respond to market innovations. To-
day'sfinal rule achieves what OTS believesis the right balance by placing essential safety and soundness requirements
in binding regulations and putting more expansive guidance on sensible practices in handbooks.

I1. Summary of Comments and Description of the Final Rule

A. General Discussion of the Comments

The public comment period on the January 17 proposal closed on April 16, 1996. Fourteen commenters responded
to the notice of proposed rulemaking. Seven federal savings associations, three national financial institution trade asso-
ciations, two law firms, one national bank, and one state appraiser trade association submitted comments.

All but one of the commenters generally supported OTS efforts to update, streamline, and reorganize its lending
and investment regulations. Commenters praised OTS's proposed elimination of unnecessary and burdensome lending
and investment restrictions and indicated that the proposed modifications would be helpful. Commenters believed that
the proposed changes would significantly reduce the compliance burden on the thrift industry and facilitate greater op-
erational flexibility and product innovation. Commenters generally concurred with OTS's view that many of the pro-
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posed amendments would provide savings associations with the flexibility needed to compete with other financia insti-
tutions, particularly commercial banks, to engage in new lending activities made possible by technological changes, and
to respond more quickly to market innovation. Most commenters al so supported the consolidation of all lending and
investment regulations into a new Part 560.

Commenters also generally supported OTS's proposal to shift some of its regulations to guidance in the Thrift Ac-
tivities Handbook (Handbook). Commenters noted that moving specific loan documentation requirements currently
found in 8 563.170, specific loan classification requirements currently in § 563.160, and restrictions on investmentsin
commercial paper and corporate debt securities currently in § 545.75 into the Handbook was appropriate, given that
OTS now has more sophisticated examination and reporting methods and better trained examiners to monitor thrift ac-
tivities. Commenters recognized that OTS regulations traditionally have been more detailed and less flexible than those
applicable to banks. They agreed that OTS's proposal to move from a somewhat regul ation-specific to a more guidance-
oriented approach would give thrifts more flexibility to address safety and soundness concernsin a manner best suited
to each individual institution. Commenters aso believed that shifting OTS regulations into the Handbook would reduce
the costs of regulatory compliance by increasing a thrift's operational flexibility.

At least one commenter was concerned, however, that the Handbook could become so detailed that it would stifle
product innovation and management judgment or duplicate provisions that remained in the regul ations. Commenters
also expressed the concern that examiners might view guidelines in the Handbook as binding requirements with no re-
sulting relief in regulatory burden. To prevent this, commenters supported OTS's plan to provide examiner training that
would emphasize the intended flexibility of supervisory guidance. Additionally, OTS s reviewing the text of regula-
tions being repeal ed today to determine what portions will provide helpful guidance and what portions should be dis-
posed of atogether. The process of converting regulatory text to guidance will be done thoughtfully, recognizing the
different roles performed by regulations and guidance.

A number of commenters raised concerns that the proposed changes on preemption of state laws affecting lending
might be misunderstood as a narrowing of OTS's traditional preemption position. These concerns are discussed in detail
in the section-by-section analysis below in reference to § 560.2.

B. Section-by-Section Analysis
1. Existing Lending and Investment Sections

Section 545.31 Election Regarding Classification of Loans or |nvestments

OTS proposed retaining in modified form paragraph (&) of § 545.31, which set forth OTS's general rule that where
aloan or investment meets the requirements of more than one authorizing provision, the association may elect to place
it in any applicable category. OTS received no comments on this paragraph, which is retained as proposed, in modified
form, as new § 560.31.

OTS also proposed retaining paragraph (b) of § 545.31, which provided that loan commitments are included in total
assets and accounted for as an investment for purposes of determining applicable statutory or regulatory investment
authority limitations only to the extent that funds are advanced and not repaid. N3 OTS received no comments on this
paragraph, which is retained as proposed as part of new § 560.31(a).

n3 Today's final rule carries forward this longstanding treatment of loan commitments for purposes of HOLA sec-
tion 5(c) investment limitations. OTS notes, however, that contractual commitments to advance funds continue to be
considered "loans and extensions of credit" under the loans-to-one borrower regulation (existing § 563.93, now §
560.93).

OTS proposed retaining paragraphs (c) and (d) of § 545.31, which addressed respectively the treatment of loans
sold to third parties for purposes of calculating percentage-of-assets investment limitations and treatment of loans se-
cured by assignment of loans. OTS received no comments on these paragraphs, which are retained in new § 560.31. One
commenter addressing the treatment of commercial loans did suggest that OTS explicitly state that commercia loans
sold or participated out do not count toward athrift's 10 percent commercial loan limit. OTS believesthat new §
560.31(b), which provides that loans sold to athird party are only included in cal culating a percentage-of-assets invest-
ment limitation to the extent that they are sold with recourse, addresses this point. In response to the commenter, OTSis
adding the phrase "or portions of loans' to the regulation to clarify that any portion of participation loans sold without
recourse need not be aggregated when cal culating loans subject to any percentage-of-assets investment limit.
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The January proposal indicated that the definitions of "real estate loan" and "loan commitment” would be addressed
in alater rulemaking that would review the overall structure of OTS's regulations and might move OTS regulatory defi-
nitionsinto acommon part of the Code of Federal Regulations (CFR) (the Regulatory Structure rulemaking). In order to
avoid confusion pending that rulemaking, however, OTS has decided to incorporate these definitions, substantially un-
changed, into a new "Definitions" section, 8 560.3. The future Regulatory Structure rulemaking may review these defi-
nitions to determine if they should be modified, removed, or relocated to another location in the regulations. [*50954]

Section 545.32 Real Estate Loans

Consistent with its regulatory streamlining efforts, OTS proposed del eting paragraph (a) of § 545.32 and moving its
statutory reference into the new lending and investment powers chart. Paragraph (a) reiterated the Home Owners' Loan
Act's (HOLA's) general grant of authority for federal savings associations to make or invest in residential (home) or
nonresidential real estate loans n4 and explicitly authorized federal savings associations to "originate, invest in, sell,
purchase, service, participate or otherwise deal in (including brokerage and warehousing) [real estate] loans." One
commenter did suggest that OTS clarify that deletion of paragraph (a) is not intended to eliminate any of the activitiesin
which federal savings associations may engage with respect to real estate loans. OTS is deleting paragraph (@) as pro-
posed. However, OTS wishes to emphasize that it does not intend any change in federal thrifts authority to conduct
these activities. OTS is moving the statutory reference in paragraph (@) into the new lending and investment powers
chart at § 560.30.

n4 12 U.S.C. 1464(c)(1)(B), (c)(2)(B).

OTS dso proposed to delete paragraphs (b)(1) and (b)(2) of § 545.32, because these sections duplicated more com-
prehensive interagency-devel oped real estate lending standards and appraisal standards set forth at 12 CFR 563.100-
563.101 and 12 CFR Part 564, respectively. OTS received no comments on these paragraphs and is deleting them as
proposed. As part of today's rulemaking, the real estate lending standards are being moved into Part 560 as hew §
560.100-560.101.

OTS also proposed deleting paragraphs (b) (3), (4), (5), and (6) of § 545.32. These paragraphs discussed federal
savings associations' authority to adjust the terms of real estate loans, to amortize real estate loans, to charge certain
initial feesfor real estate loans, and to establish escrow accounts. OTS believes that the authority to adjust, amortize,
establish escrow accounts for, and charge fees for loans properly falls within the scope of afederal savings association's
statutory authority to originate loans pursuant to the HOLA, n5 and these particular aspects of lending do not need to be
specifically identified or restricted in the CFR. Although commenters generally supported elimination of these para-
graphs, one commenter raised the concern that if OTS removed specific regulatory language referring to the authority of
federa thriftsto adjust terms, amortize, charge certain fees, and establish escrow accounts for real estate loans, states
may challenge whether OTS continues to occupy the field of federal thrift lending regulation and may attempt to impose
their own lending regulations on thrifts. However, by removing these paragraphs, OTS does not intend any narrowing of
federal thrifts' authority to conduct these activities, but rather to enhance associations flexibility in lending. Each of
these areas is specifically cited in the new 8§ 560.2 as an areain which state law is preempted. Whether OTS continues
to have a specific regulation or chooses to remove afederal regulation to streamline its regulations and reduce regula-
tory burden, the agency till intends to occupy the entire field of lending regulation for federal savings associations.
Accordingly, OTS s deleting paragraphs (b) (3), (4), (5), and (6) as proposed.

n5 12 U.S.C. 1464(c)(1)(B), (¢)(2)(B).

Paragraph (c) of § 545.32 defined the phrase "loan made on the security of real estate.” In its proposal OTS sought
comment on whether the current definition of secured real estate |oan has provided adequate guidance for savings asso-
ciations. One commenter indicated that the current definition does not adequately deal with situations involving state
single action rules. OTS will consider this comment when the agency proceeds with the definitional portion of the
Regulatory Structure rulemaking. In the interim, this definition is being included in § 560.3, "Definitions."

OT S proposed deleting paragraph (d) of § 545.32, which addressed |oan-to-value ratios, because it duplicates more
comprehensive interagency real estate lending standards. Commenters supported elimination of this paragraph and OTS
is deleting paragraph (d) as proposed.

Section 545.33 Home Loans
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In the proposal, OTS indicated that it was considering moving the introductory paragraph of § 545.33 to acommon
definitional section of the regulations as part of the Regulatory Structure Proposal. OTS received no comments on this
language, which generally describes home loans and will retain this paragraph as part of § 560.3 "Definitions,” until its
reconsideration during the definitional rulemaking.

OTS proposed to delete paragraph (a) of § 545.33. This section described the authority of federal savings associa-
tions to amortize home loans. One commenter did raise a concern that deletion of this section could throw into question
federal preemption of state laws prohibiting balloon payments. As discussed under § 545.32(b) (3)-(6), the authority to
amortize home loans properly falls within the scope of savings associations' statutory authority to originate loans and
does not need to be specifically identified in the CFR. New § 560.2 specifically confirms that states cannot regul ate how
federal savings associations amortize their loans. Accordingly, OTS is deleting paragraph () as proposed.

OT S proposed to delete paragraph (b), which addressed loan-to-value ratios (LTV) for home loans. Commenters
agreed with OTS's view that the interagency real estate lending standards address the same issues in a more comprehen-
sive and current manner and supported deletion of this paragraph. OTSis deleting paragraph (b) as proposed.

One commenter did contend that some language in paragraph (b) should be retained to make clear that home loans
that comply at origination with the LTV ratios set forth in the interagency real estate lending standards but thereafter
exceed them due to negative amortization should not require special recordkeeping or reporting to athrift's board of
directors. OTS has no requirement in either the real estate lending guidelines or its regulations that such loans be re-
ported to athrift's board and so removing this paragraph does not impose any new reporting requirements on thrifts.

OTS proposed to delete paragraph (c), which set forth limitations on the adjustments that may be made to the terms
of residential mortgages. It requires that adjustments to rates, payments, or loan balances be tied to a national or re-
gional index beyond the control of the savings association or aformula or schedule set forth in the loan contract. These
limitations on federal savings associations are generally much more restrictive than those applicable to state-chartered
lenders offering mortgages and have not been revised since 1983, when adjustable rate mortgage (ARM) loans were still
relatively new in the marketplace. Federal savings associations must also comply with the notice and disclosure re-
quirements of current § 563.99.

OT S proposed to delete paragraph (c), including the external index requirement, to give thrifts and consumers
greater flexibility in structuring ARM transactions. Most commenters supported the proposed deletion, agreeing that it
would give thrifts additional flexibility to compete with other mortgage lenders not subject to similar requirements.
These commenters also agreed that the competitive market place makes such [*50955] requirements unnecessary
given the wide variety of possible sources for home mortgage loans. Commenters also confirmed that consumers have
become familiar with ARM loans and receive detailed disclosures when requesting such loans. The majority of com-
menters addressing the issue concluded that as long as information about adjustments is clearly disclosed to purchasers,
the terms of the ARM loan should be a matter of contract between the savings association and the purchaser. n6

n6 One commenter suggested removing all caps on ARM loans. The OTS notes that 12 U.S.C. 3806, which applies
to al creditors, including savings associations, requires that all ARM loans, as defined in that section, include limita-
tions on the maximum interest rate applicable during the loan term.

One commenter, a bank trade association, opposed the removal of this requirement, arguing that it would be incon-
sistent with the Office of the Comptroller's decision to retain such arequirement for national banks. n7 Another com-
menter, a trade association representing savings associations and banks, suggested further study before removing the
requirement. Both commenters suggested that consumers might be better protected by retaining this requirement. The
second commenter emphasized the importance of adequate disclosure.

n7 See 61 FR 11294, 11297 (March 20, 1996).

Upon review of the comments received, OTS has decided to adopt a new section, § 560.35, "Adjustments to Home
Loans," requiring that afederal savings association generally use a national or regional index for ARM loans. Examples
of such acceptable indices include the Eleventh District's Cost of Funds Index and indices tied to one-year Treasury
bills. OTS has a so decided, however, to give an association the flexibility to use alternative indices after notifying OTS.
The notice should address how indices will be derived, how the association will ensure the indices availability and veri-
fiability, and how the indices will be disclosed to borrowers. Additionally, the notice should outline the internal controls
and processes that the association will put in place to administer and monitor such indices. Once OTS has reviewed and
not objected to an institution'sinternal procedures for the use of alternative indices, subsequent notices need only ad-
dress how new indices are derived. If OTS does not object within 30 days, the association may proceed with using al-
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ternative indices. Use of aternative indices will also be reviewed as part of the agency's safety and soundness and com-
pliance examinations.

The foregoing changes do not affect the requirement that any index used must be readily available, independently
verifiable, and adequately disclosed in accordance with the Truth in Lending Act, any applicable regulations, and new §
560.210, which replaces existing § 563.99. Associations still may use one or more indices or aformula or schedule set
forth in the loan contract to adjust the interest rate, payments, or loan balance.

OTS believes that this change will allow institutions potentially greater flexibility in structuring and managing their
loan portfolios while allowing the agency the opportunity to review an association's proposed ARM loan program,
structure, and safeguards to determine whether they would result in a suitable index to use for ARM transactions. Con-
sumers will continue to have the protection of a verifiable and disclosed index and of OTSreview. In response to the
commenters who noted that the Office of the Comptroller of the Currency (OCC) has recently taken a different position
on thisissue, OTS notes that the external indices issue is more important for federal thriftsthan it isfor national banks.
Unlike banks, thrifts are subject to the Qualified Thrift Lender (QTL) rule. That statutorily mandated rule, 12 CFR
563.50-563.52, requires thrifts to hold an average of 65% or more of their assets in residential mortgage loans. Because
national banks have no such requirement, they often originate such loans, but then sell them in the secondary mortgage
market. They rarely would have the occasion to develop an aternative index because the secondary market usually re-
quires the use of an outside index.

Because thrifts must hold the majority of their assets in residential mortgages, they are more vulnerable to interest
rate risk than national banks. Enabling thrifts to tie their yields on 1-4 family residential loans with the rates they pay on
deposits would help thrifts to manage this risk and offset the competitive disadvantage resulting from the QTL rule.

No commenters addressed the other requirements of § 545.33(c) (4)-(5), which are being removed as proposed.

OTS proposed to delete paragraph (d) of 8 545.33, which addressed loans on cooperatives. Commenters agreed
with OTS's view that the interagency real estate lending standards address the same issues in a more comprehensive and
flexible manner and that this paragraph was duplicative of those lending standards. OTS is deleting paragraph (d) as
proposed.

OT S proposed deleting paragraph (€) of § 545.33, which addressed loans to facilitate trade-in or exchange, because
theinteragency real estate lending standards cover the same issues in a more comprehensive and flexible manner.
Commenters supported deletion of this paragraph. OTS is deleting paragraph (€) as proposed.

Paragraph (f) of § 545.33 specifies which OTS regulations must be followed by state savings associations and cer-
tain other state lenders who elect to make loans under the Alternative Mortgage Parity Act. n8 The Alternative Mort-
gage Parity Act preempts state laws that might otherwise limit certain state creditors' ability to offer alternative mort-
gage instruments if they comply with the OTS regulations identified in this paragraph. OTS proposed moving paragraph
(f) in order to make it more accessible and easier to locate and to clarify that all OTS lending regulations apply to loans
originated under the Parity Act. OTS received no comments on this proposed change. Accordingly, OTS is moving the
provisions of this paragraph, as modified to reflect changes elsewhere in today's final rule, into new § 560.220, as part
of asubpart specifically dealing with aternative mortgages. Thetitle of that subpart and § 560.220, will highlight the
content, making it easier for those unfamiliar with OTS's regulations to locate.

n8 The Alternative Mortgage Parity Act, Pub. L. 97-320, Title VII (Parity Act), 12 U.S.C. 3801 et seq., authorizes
certain housing creditors to make alternative mortgage transactions notwithstanding any contrary state law under certain
conditions. Housing creditors that rely on the Parity Act and are not commercial banks or credit unions must comply
with applicable OTS lending regulations.

Section 545.34 Limitations for Home Loans Secured by Borrower-Occupied Property

OTS proposed removing paragraph (&) of § 545.34 and incorporating its provisions into the new consolidated lend-
ing preemption regulation at § 560.2. Paragraph (a) confirmed that federal savings associations may include due-on-sale
clausesin loan instruments to the extent authorized under federal statutes and regulations regardless of state prohibitions
of due-on-sale clauses. N9 OTSS received no comments on this proposed change, which is adopted as proposed.

n9 12 U.SC. 1701j-3; 12 CFR Part 591.

109



Case: 09-56679 05/14/2010 Page: 9 of 59 ID: 7338170 DktEntry: 23-9

Page 8
61 FR 50951, *

Paragraphs (b) and (c) permitted federal savings associations to include provisionsimposing late fees and prepay-
ment penaltiesin loan contracts on home loans subject to certain conditions. OTS proposed removing these paragraphs
and incorporating their limitationsinto new § 560.34. The three commenters who discussed these [*50956] paragraphs
supported this reorganization. Upon further review, however, OTS believes that separating these two paragraphs into
two separate, more specifically identified, regulations will make them easier for users to locate. New 8§ 560.33 will
cover late charges and new § 560.34 will address prepayment penalties.

Two commenters al so suggested that OTS reduce or eliminate the required fifteen-day grace period for borrowers
before imposition of alate charge. The commenters noted that only OTS, among federal bank regulators, has such a
lengthy grace period, and suggested at least reducing the period to ten days to put savings associations on amore level
playing field with other mortgage lenders. OTS believes that the fifteen-day grace period does not impose a hardship on
institutions. OTS is retaining the fifteen-day grace period in the final rule.

One commenter also suggested that OTS delete the reference to "monthly" billing in § 545.34(b) (now incorporated
into § 560.33), inasmuch as some creditors offer bi-weekly or other mortgage plans. OTS is adopting this suggestion
and deleting the word "monthly" from the final rule in order to afford institutions and consumers more flexibility in
structuring payment plans.

Section 545.35 Other Real Estate Loans

Section 545.35 set forth federal savings associations' authority to lend and invest in nonresidential real estate sub-
ject to certain statutory and regulatory limitations. Paragraph (a) required compliance with real estate lending standards.
Paragraph (b) reiterated the statutory limit of 400 percent of an association's total capital imposed on investmentsin
nonresidential real estate. Pursuant to its streamlining efforts, OTS proposed to delete this section, incorporate the refer-
ence to federal savings associations' statutory authority to invest in nonresidential real estate into the lending and in-
vestment powers chart, and place related limitations into an accompanying endnote. OTS received no comments on §
545.35 and is making the changes proposed.

Section 545.36 Loans To Acquire or To Improve Real Estate

OTS proposed to delete § 545.36, which set forth regulatory investment limitations pertaining to acquisition, devel-
opment, and construction loans. The one commenter addressing this proposed change supported OTS's view that the
interagency real estate lending standards and interagency safety and soundness standards dealt with the sameissuesin a
more comprehensive and current manner. Accordingly, OTS is deleting this section as proposed. OTS intends to incor-
porate paragraphs (c) and (d) of § 545.36 into the Handbook to provide guidance beyond that contained in the inter-
agency real estate lending standards to thrifts making devel opment loans.

Section 545.37 Combination Loans

OTSisdeleting § 545.37 as proposed. This section alowed thrifts to combine sequentially different types of loans
authorized by Part 545 and made at different stages of a project, with the term of each loan beginning at the end of the
previous loan. This provision was useful when OTS regulations limited the number of years for which certain types of
loans could be made. OTS removed those restrictions in 1992. OTS believes this section is therefore no longer neces-
sary. The sole commenter addressing this section supported its deletion.

Section 545.38 Insured and Guaranteed Loans

Paragraphs (a) and (b) of § 545.38 authorized federal thrifts to make insured and guaranteed residential real estate
loans, notwithstanding other provisions of Part 545 but subject to certain limitations. OTS proposed del eting these para-
graphs as unnecessary. Federal savings associations may make an unlimited percentage of residential real estate loans,
subject to the interagency real estate lending standards. Other regulatory restrictions have already been removed or are
being deleted from Part 545 today. OTS received no comments on these proposed deletions, which are adopted as pro-
posed.

Paragraph (c) addressed nonresidential real estate loans that are guaranteed by the Economic Development Admini-
stration, the Farmers Home Administration, or the Small Business Administration. OTS proposed deleting this para-
graph and incorporating the HOLA's statutory grant of authority for federal thrifts to make guaranteed nonresidential
real estate loansin the endnotes to the lending and investment powers chart. The sole commenter addressing § 545.38
supported deletion of the section as unnecessary and duplicative of the interagency real estate lending standards.
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Accordingly, OTS s deleting this paragraph as proposed and incorporating the statutory reference into the lending
and investment powers chart.

Section 545.39 Loans Guaranteed Under the Foreign Assistance Act of 1961

OT S proposed deleting § 545.39, which reiterated the HOLA's grant of authority n10 to federal thrifts to make
loans guaranteed under the Foreign Assistance Act, n11 and incorporating its provisions into the lending and investment
powers chart. OTS received no comments on this section. OTS is incorporating the provisions of § 545.39 into the lend-
ing and investment powers chart and endnotes and new § 560.43.

n10 12 U.SC. 1464(c)(4)(C).
n1l22 U.SC. 2181, 2184.

Section 545.40 Loans on Low-Rent Housing

OT S proposed to delete § 545.40, which exempted |oans made pursuant to certain low rent housing programs of the
Department of Housing and Urban Devel opment from regul atory maximum loan term and loan-to-value limitations.
OTS believes that this section is unnecessary because the loan term and loan-to-value ratio limitations referred to in the
section have already been or are now being removed from OTS regulations. The one commenter who addressed this
section supported its elimination. Accordingly, OTS is deleting this section as proposed. By deleting this section, OTS
does not intend to limit federal thrifts authority to make low-rent housing loans pursuant to applicable statutory and
regulatory provisions, but rather to remove obsolete restrictions that only serve to confuse those using OTS's regula-
tions.

Section 545.41 Community Devel opment Loans and Investments

OTS proposed to delete § 545.41 because it simply reiterated the HOLA's grant of authority to federal savings as-
sociations to make direct community development loans and investments, subject to an overall five percent of assets
limitation. n12 OTS received ho comments on this proposed change. OTS is deleting this section as proposed and in-
corporating the statutory authority reference into the lending and investment powers chart.

n12 12 U.SC. 1464(c)(3)(B).

Section 545.42 Home Improvement Loans

Section 545.42 reiterated the HOL A's grant of authority to federal thrifts to make home improvement |oans subject
to prudent lending standards. n13 OTS [*50957] proposed deleting this section and incorporating the reference to fed-
eral thrifts statutory authority to make home improvement loans into the lending and investment powers chart. OTS
received no comments on § 545.42 and is making the proposed changes.

n13 12 U.SC. 1464(c)(1)(J).

Section 545.43 Sate Housing Cor poration Investment-Insured

OTS proposed to delete § 545.43 because it reiterated the HOLA's grant of authority to federal thriftsto invest in
state housing corporation loans n14 subject to aregulatory 30 percent of assets limitation. This section also duplicates
restrictionsin current 8 563.95, which regulates investment in state housing corporations for all savings associations.
n15 OTS received no comments on this section. OTS is deleting § 545.43, as proposed, including the 30 percent of as-
sets limitation. The reference to the HOLA's grant of authority to federal thrifts to invest in state housing corporation
loans has been incorporated into the lending and investment powers chart.

n14 12 U.SC. 1464(c)(1)(P).
n15 Section 563.95, as discussed later, is being modified and moved into new Part 560.

Section 545.44 Mortgage Transactions With the Federal Home Loan Mortgage Corporation

Section 545.44 provided, in accordance with HOLA section 5(c)(1)(E) and the Federal Home Loan Mortgage Cor-
poration Act, that federal thrifts may enter into or perform mortgage transactions with Freddie Mac. It did not impose
any additional regulatory restrictions. OTS proposed to delete this section as an unnecessary reiteration of statutory au-
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thority and of savings associations' inherent power to enter into business contracts. The sole commenter addressing 8§
545.44 supported its deletion as unnecessary. OTS is deleting § 545.44 as proposed. HOLA section 5(c)(1)(E) is now
referenced in the lending and investment powers chart.

Section 545.45 Manufactured Home Financing

OTS proposed to delete paragraph (a) of § 545.45, which contained definitions relating to manufactured home fi-
nancing. The proposed deletion of other paragraphs of this section made these definitions unnecessary. OTS received no
comments on this paragraph and is deleting it as proposed.

OTS proposed to delete paragraph (b) of 8 545.45, which reiterated the HOLA's grant of authority to federal thrifts
to invest in or make manufactured home loans. n16 The two commenters addressing this section supported these
streamlining efforts, and OTS is deleting paragraph (b) as proposed. OTS is incorporating the statutory reference to fed-
eral thrifts authority to invest in manufactured home loans into the lending and investment powers chart.

n16 12 U.SC. 1464(c)(1)(J).

Paragraphs (c) and (d) of § 545.45 addressed inventory financing and retail financing for manufactured home chat-
tel paper and established term and loan-to-value limits for such loans. OTS proposed deleting these paragraphs because
they describe underwriting standards for manufactured homes that are more suitable as guidance. The two commenters
addressing these paragraphs supported removing loan-to-value and maximum term limits on manufactured homes to
eliminate micromanagement of the lending process. Accordingly, OTS is deleting these paragraphs as proposed.

However, the commenters disagreed as to the extent to which these paragraphs should be transferred to the Hand-
book. One commenter suggested that underwriting guidance in the Handbook pay particular attention to the unique risk
characteristics associated with manufactured home financing. The second commenter believed that limitations in the
Handbook would not necessarily produce better manufactured home loan performance but rather would only limit credit
availability for low and medium income borrowers and leave thrifts at a competitive disadvantage with regard to other
types of ingtitutions. This commenter contended that a prudent underwriting program that balanced creditworthiness and
payment capacity of a borrower along with product parameters, pricing differentials, and reserve requirements provided
a better means for managing risk than a program containing strict limits on particular factors. n17 OTS will review these
suggestions prior to issuing any guidance regarding mobile home lending.

n17 This commenter also suggested expanding the definition of residential property in existing § 563.101 (now §
560.101) of the interagency real estate lending standards to include manufactured homes placed on real property regard-
less of whether the home is permanently affixed as determined by state law. The OTS believes that modifying the sub-
stance of that section, which was developed on an interagency basis, is not within the scope of this rulemaking and de-
fers consideration of this suggestion until alater date.

OTS proposed to delete paragraph (€) of § 545.45, which provided that afederal thrift's sale of manufactured home
chattel paper must be sold without recourse. Since that paragraph was first adopted, OTS has adopted a capital regula
tion that requires thrifts to hold appropriate levels of capital against all sales with recourse. n18 OTS received no com-
ments on this proposed change and is deleting paragraph (€) as proposed.

n18 See 12 CFR 567.1(kK), 567.6(a)(2)(i)(C).

Section 545.46 Commercial Loans

OTS proposed to delete paragraph (a) of § 545.46, which simply reiterated the HOLA's grant of authority to federal
thrifts to invest in and make commercial 1oans not to exceed 10 percent of their assets. n19 OTS also proposed to incor-
porate the authority and statutory limitation in paragraph (&) into the lending and investment powers chart. Commenters
generally supported these proposed changes, which are adopted as proposed.

n19 12 U.SC. 1464(c)(2)(A). The language in § 545.46(a) regarding pre-1984 investment limits is obsolete and has
been deleted.

OTS aso proposed deleting paragraph (b), which defined commercial loans to include commercia overdrafts re-
lated to demand accounts and commercia unsecured loans by service corporations. OTS proposed to incorporate para-
graph (b)(1) (commercia overdrafts) into an endnote to the lending and investment powers chart. OTS received no
comments on this proposed change, which is adopted as proposed.
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OTS also proposed to remove the requirement that commercial loans made at the service corporation level be ag-
gregated with the 10 percent of assets limit on commercial lending. Commenters generally agreed with OTS's view that
the statutory maximum aggregate 3 percent of assets that federal savings associations may invest in service corporations
n20 generally provides a sufficient safeguard for savings associations investing in service corporations engaged in
commercia lending asit does for all other types of activities conducted in service corporations. Under the current regu-
lations, only a service corporation's commercial loans are aggregated with its parent's |oans for purposes of statutory
percentage-of-assets limitations on general investment authority, while other service corporation investments are not.
n21 Most commenters agreed with [*50958] OTS that such a distinction is not warranted and that such loans should no
longer be subject to the 10 percent of assets limitation on commercial lending set forthin HOLA section 5(¢)(2)(A).

n20 12 U.SC. 1464(c)(4)(B).

n21 12 CFR 545.74(c)(1)(1996). For purposes of some other regulations, such as|oans to one borrower (12 CFR
563.93, to be recodified at 12 CFR 560.93) and transactions with affiliates (12 CFR 563.41 and 563.42), investments at
the service corporation level are aggregated with investments of the parent savings association. Thisfinal rule does not
affect those regulatory provisions.

These commenters al so agreed that by removing this aggregation requirement federal thrifts will be afforded mod-
est additional flexibility to expand their commercial lending. Thisincremental enhancement of thrifts' lending authority
will benefit both thrifts and their customers, without endangering safety and soundness or thrifts primary mission of
providing mortgage lending.

One bank trade association commenter did express a concern that removing the requirement to aggregate commer-
cial loans made by a service corporation with its parent's loans might circumvent the HOLA ceiling on commercial
loans. However, the HOLA does not require that a service corporation's commercial |oans be aggregated with its par-
ent's loans for purposes of statutory percentage-of-assets limitations on general investment authority. Service corpora-
tions do not fall within the definition of savings association for purposes of applying HOLA's investments limits. As
noted above, the HOLA imposes an aggregate limit on investments in service corporations of 3 percent of assets, but
does not impose sublimits on service corporation investments. The FHLBB's original inclusion of a service corpora-
tion's commercial loans within its parent savings association's commercial lending authority was done in 1983 when
commercia lending was a new activity for savings associations. Given the levels of capital now required for such loans
and OTS's experience in regulating this activity, OTS believes that allowing this modest increase in commercial lending
authority is appropriate. OTS therefore will follow the plain statutory language of HOLA sections 5(c)(2)(A) and
5(c)(4)(B), which do not require aggregation of a service corporation's commercial loans with those made by its parent.

Section 545.47 Overdraft Loans

OTS proposed to delete § 545.47, because it smply reiterated the HOLA's grant of authority to federal thriftsto
make |loans specifically related to transaction accounts, including overdraft loans. OTS also proposed to incorporate the
reference to federal thrifts statutory authority to make overdraft loans into the lending and investment powers chart ac-
companied by an endnote specifying that commercial overdraft loans formerly covered by § 545.46 remain subject to
the same commercial lending limits. OTS received no comment on these proposed changes, which are adopted as pro-
posed.

Section 545.48 Letters of Credit

Section 545.48 authorized federal thrifts to issue letters of credit in conformance with the Uniform Commercial
Code or the Uniform Customs and Practices for Documentary Credits and subject to certain general standards. Asal-
ready discussed, the HOLA expressly authorizes federal thriftsto invest in or make loans, and this express authorization
to make loans necessarily includes within it the authority to make loan commitments and issue letters of credit. For ease
of reference, OTS proposed to reference the authority of federal thriftsto issue letters of credit in the lending and in-
vestment powers chart. OTS also proposed to incorporate the substance of § 545.48(a) into new § 560.120 as prudent
standards for the issuance of letters of credit. OTS solicited comment on whether transferring the substance of §
545.48(a) to the new Part 560 would provide needed uniform standards for all savings associations.

The two commenters to address this section both supported OTS's efforts to update § 545.48 to reflect current mar-
ket standards and industry usage for letters of credit. Both commenters also supported OTS's adoption of regulatory
requirements for the issuance of letters of credit for all savings associationsin order to provide uniform standards for all
thrifts. While applauding OTS's efforts to modernize its | etters of credit regulation, however, one commenter contended
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that the specific language of the proposed rule was not crafted to address some of the regulatory issues raised by con-
temporary letters of credit practice. This commenter suggested that OTS review the most recent interpretive ruling on
letters of credit issued by the OCC, which was published after OTS issued its notice of proposed rulemaking. n22

n22 See Interpretive Ruling: Independent Undertakings To Pay Against Documents (12 CFR 7.1016) (61 FR 4849,
4852-3, 4865, February 9, 1996, effective April 1, 1996).

Having reviewed the OCC'sinterpretive ruling, OTS has determined to substantially adopt the approach taken by
the OCC with respect to the regulation of letters of credit. OTS believes that the OCC ruling incorporates many of the
modern market standards and industry usage applicable to letters of credit. Furthermore, by substantially adopting the
OCC's approach, OTS s acting consistent with Section 303 of the CDRIA, which encourages the federal banking agen-
cies to move towards greater uniformity in regulations on common supervisory issues.

Inits February 9, 1996 ruling, the OCC treats letters of credit and independent undertakings as equivalent transac-
tions for regulatory purposes. The OCC uses the term "independent undertakings' to encompass letters of credit as well
asal such unilateral commitments under which a bank's obligation to honor its commitment is dependent solely on the
proper presentation of specified documents regardless of extrinsic factors (except fraud, forgery, or an overriding public
policy issue). n23 As the OCC points out, the term "independent undertakings" is used by the United Nations Commis-
sion on International Trade Law to cover abroad array of transactions including commercial letters of credit, standby
letters of credit, and other undertakings that are functionally identical or equivalent to letters of credit. n24

n23 See Notice of Proposed Rulemaking: Interpretive Rulings, 60 FR 11924, 11926 (March 3, 1995).
n24 61 FR at 4852.

The new § 560.120 states that a thrift may issue and commit to issue letters of credit. The new section also alows
thrifts to issue and commit to other independent undertakings approved by OTS. OTS also believes that, in the thrift
context, the broad scope of the term "independent undertaking” and its recent evolution require closer supervision of
such transactions when they fall outside the more traditional activities generally known as letters of credit. National
banks have traditionally been more involved in international banking transactions and may be more familiar than most
thrifts with nontraditional activities that fall within the term "independent undertakings'. OTS believes that allowing
thrifts to issue independent undertakings of atype specifically approved by OTS strikes the appropriate balance between
giving thrifts greater flexibility to potentially engage in new types of transactions while at the same time ensuring that
thrifts have properly evaluated the risks posed by a particular transaction consistent with prudent banking practice. OTS
anticipates that its approval may take the form of legal opinions, general guidance, or case-by-case approvals, depend-
ing upon how the undertakings are presented to the agency. [*50959]

Paragraph (a) of the new § 560.120 explains that a savings association may issue and commit to issue a letter of
credit or other approved independent undertaking. Paragraph (@) also provides a non-exclusive list of sample laws and
rules of practice n25 and explains that non-documentary conditions on the thrift's undertaking are not relevant to the
thrift's obligation to honor its commitment.

n25 See footnote to the new § 560.120(a).

Paragraph (b) of the final rule requires that thrifts evaluate certain safety and soundness factors when issuing letters
of credit and approved independent undertakings. Paragraph (b) also requires that thrifts possess the operational exper-
tise commensurate with the sophistication of their letter of credit and independent undertaking activities. The final rule
also permits a thrift to issue aletter of credit or other approved undertaking without an express expiration date, provided
that the thrift retains the right not to renew the transaction and to cancel the transaction upon notice to the parties.

OTS also proposed to delete paragraph (b) of § 545.48, which addressed the treatment of funds advanced under a
letter of credit without compensation from the account party, because it duplicates § 545.31(b), which OTS proposes to
incorporate into 8 560.31(a). OTS received no comment on this proposed deletion, which is adopted as proposed.

Because issuing aletter of credit isnot in and of itself aloan or investment, the reference to letters of credit has
been removed from the lending and investment powers chart. When a savings association advances funds under the
terms of aletter of credit or independent undertaking, those funds will then constitute aloan and will be counted toward
the appropriate HOL A section 5(c) investment category.

Section 545.49 Loans on Securities
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OT S proposed to delete § 545.49, which simply reiterated the HOLA's grant of authority to federal thriftsto invest
in loans to financial institutions and brokers secured by obligations backed by the United States government or certain
agencies or instrumentalities thereof. N26 OTS also proposed to incorporate a reference to thrifts statutory authority to
invest in such loans secured by U.S. government or agency-backed obligationsinto the lending and investment powers
chart. The agency aso proposed to remove as unnecessary the introductory paragraph limiting permissible investments
in agencies or instrumentalities of the United States to those entities named in § 566.1(g)(3). OTS received no com-
ments on this section and accordingly deletes this section as proposed.

n26 12 U.S.C. 1464(c)(1)(L).

Section 545.50 Consumer Loans

Section 545.50 reiterates the HOLA's grant of authority to federal thrifts to make consumer |oans subject to a 35
percent of assets limit. n27 For purposes of determining compliance with thislimit, federal thrifts must aggregate their
consumer loans with any investments in corporate debt securities and commercial paper. n28 In other words, afederal
thrift's aggregate investments in consumer loans, corporate debt securities, and commercial paper may not exceed 35
percent of its assets.

n27 12 U.SC. 1464(c)(2)(D).
n28 Id.

OTS proposed to delete paragraph (a) of § 545.50 and to incorporate the reference to federal thrifts' statutory au-
thority to make consumer |oans, subject to the statutory asset limit, into the lending and investment powers chart. OTS
also proposed to include an endnote incorporating the provisions of paragraph (c) of § 545.50, which addressed |oans to
dealersin consumer goods. Commenters were generally supportive of these changes and OTS is making the proposed
changes.

OTS aso solicited comment on how the definition of consumer loan set forth in paragraph (b) of § 545.50 could be
clarified and coordinated with other OTS regulations that address consumer credit. Several commenters pointed out the
inconsistency between paragraph (b)'s definition of "consumer loan," which expressy excludes credit cards, and §
561.12, which defines "consumer credit” to include credit cards. OTS recognizes the ambiguity that arises from the use
of these similar, but not identical, terms in different regulatory provisions. For purposes of HOLA investment limits and
Part 560, the term "consumer loan" will continue to be defined in the Definitions section, new § 560.3, asit has been in
§ 545.50. As part of alater Regulatory Structure rulemaking, OTS will consider how best to minimize or eliminate the
potential for confusion presented by differing definitions of similar terms.

Under current OTS regulations, credit card loans are not subject to the 35 percent of assets investment limit appli-
cable to consumer loans, corporate debt securities, and commercial paper. Section 545.51, discussed below, governs
credit card activity of federal savings associations and imposes no percentage of assets limits on credit cards. This ap-
proach mirrors the HOLA. HOLA section 5(b)(4) authorizes federal thrifts to invest in consumer loans, corporate debt
securities, and commercial paper subject to a 35 percent of assets limit is separate from the statutory provision that au-
thorizes thriftsto invest in credit cards. The statutory provision authorizing credit cards contains no percentage of assets
limit. The legislative history does not provide any clear guidance regarding whether any linkage was intended. The sole
commenter addressing thisissue agreed with OTS's position that the plain language of the HOLA imposes no percent-
age of assets limit on credit card operations.

Thefinal rule carries forward the structure of OTS's existing regulations. Under the final rule, "consumer loan™ will
continue to be defined in a manner that excludes credit card loans. Thus, credit card loans are not subject to the 35 per-
cent of assets limit on consumer loans. However, the regulation notes, at endnote 5 to § 560.30, that OTS may impose a
case-by-case limit on this or any type of lending activity if the association's concentration in such investments presents a
safety and soundness concern.

Section 545.51 Credit Cards

OT S proposed to delete paragraph (a) of § 545.51, which reiterated the HOLA's grant of statutory authority to fed-
era thriftsto engagein credit card operations. n29 OTS proposed to incorporate a reference to federal savings associa-
tions' statutory authority to engage in credit card operations into the lending and investment powers chart. OTS received
no comments on this paragraph and adopts these changes as proposed.
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n29 12 U.SC. 1464(b)(4).

OTS also proposed to delete paragraph (b) of § 545.51, which addressed the confidentiality of personal security
identifiersin conjunction with credit card operations, because it is redundant with the provisions of the Electronic Funds
Transfer Act and Regulation E. n30 The one commenter addressing this paragraph supported this reasoning. OTSis
deleting this paragraph as proposed.

n30 See 15 U.SC. 1693 et seg. and 12 CFR Part 205 respectively.

Section 545.52 Loans on Savings Accounts

OTS proposed to delete § 545.52, which reiterated the HOLA's grant of authority to federal thrifts to make loans
[*50960] on the security of savings accounts and sets forth regulatory limits on such loans. n31 OTS proposed to in-
corporate the reference to federal thrifts' statutory authority to make loans on savings accountsinto the lending and in-
vestment powers chart and retain the limitation on such loans to the withdrawa amount of the savings account as an
endnote to the chart. OTS received no comments on this section and the proposed changes to § 545.52 are adopted as
proposed.

n31 12 U.SC. 1464(c)(1)(A).

Section 545.53 Finance Leasing

Paragraph (a) of § 545.53 authorized federal thrifts to engage in various leasing activities that are the functional
equivalent of lending, subject to certain regulatory limitations. n32 OTS proposed to reference federal thrifts finance
leasing authority in the proposed lending and investment powers chart, with an endnote cross-referencing applicable
regulatory limitations. OTS received no comment on this proposed change, which is adopted as proposed.

n32 Section 545.53 cited several HOLA lending provisions, 12 U.S.C. 1464 (c)(1)(B), (c)(2)(A), and (¢)(2)(D), as
the basis for federal thrifts finance leasing authority.

OTS also proposed to consolidate the finance leasing requirements of § 545.53 with the general leasing require-
ments of § 545.78 into one streamlined section, new § 560.41. In connection with this consolidation, OTS proposed to
delete the term limits for finance leases and to increase the minimum residual value requirement for finance leases from
20 to 25 percent. The one commenter addressing these proposed changes supported the proposed consolidation and
agreed with OTS's reasoning that institutions should be free to establish their own term limits based on prudent under-
writing criteria and market conditions. The commenter also supported the increase in residual value regquirement be-
cause it enhanced the flexibility of thrifts' leasing operations. Because of the complexity of leasing activities, this com-
menter also suggested that OTS provide clear underwriting guidance for various types of leasing activities in the Hand-
book aswell as additional examiner training on leasing arrangements. A second commenter requested a clearer defini-
tion of "full-payout lease" in § 560.41(c).

Inthisfinal rule, OTSis consolidating its leasing regulations into the newly adopted § 560.41. The section has been
revised to clarify its scope and definitions. OTS is also eliminating the term limits and increasing the minimum residual
value requirement for finance leases to 25 percent. OTS notes that the OCC allows national banks to make finance
leases with aresidual value of 25 percent of the original cost of the property to the lessor. n33 OTS plans to add under-
writing guidance to the Handbook addressing leasing arrangements.

n33 The OCC has recently proposed amendments to its leasing regulation at 60 FR 46246 (September 6, 1995).

OTSisaso consolidating the salvage powers provisionsin § 545.53 into the new § 560.41. Paragraph (e) of that
new section outlines a thrift's salvage powers on all types of |eases.

Section 545.72 Government Obligations

Section 545.72 reiterated the HOLA's grant of authority to federal thriftsto invest in obligations of any state, terri-
tory, or political subdivision thereof. n34 OTS proposed to delete this section and incorporate the reference to federal
thrifts statutory authority to invest in government obligations into the lending and investment powers chart. OTS also
proposed incorporating the provisions of § 545.72(a) regarding investments in obligations meeting investment grade
requirements into a new § 560.42 entitled " State and local government obligations.” The lending and investment powers
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chart would cite the new § 560.42 in its endnotes. OTS received no comments on these proposed changes, which are
adopted as proposed.

n34 12 U.SC. 1464(c)(1)(H).

In order to encourage additional sound community-related investments, OTS also proposed modifying regulatory
restrictionsin § 545.72(b) before their incorporation into the new § 560.42. OTS proposed to clarify that the 1 percent
of assets limitation for investmentsin obligations of a state or political subdivision where a savings association hasits
home or a branch office that do not meet the rating or full faith and credit requirements of § 545.72(a) is an aggregate
limit. However, OTS also proposed to allow savings associations to invest additional amounts in such obligations, with-
out geographic restrictions, if the obligation is specifically approved for investment by OTS.

The two commenters addressing this section supported OTS's reasoning that this change would afford savings asso-
ciations additional flexibility to invest in government obligations without any threat to the associations' safety and
soundness. One commenter noted that the obligations of local municipalities often are rated noninvestment grade or are
unrated, yet these communities could benefit from local savings associations' increased investment in municipal bonds.
Both commenters believed that thrifts with strong capital, sound underwriting standards, and broadly diversified in-
vestment portfolios should have the discretion to invest in government obligations. One commenter argued that OTS
should not require prior approval before an association is permitted to invest in government obligationsin alocality in
which the association does not have ahome or branch office. OTS, however, believes that such prior approval is appro-
priate because the purchase of noninvestment grade or unrated obligationsis potentially risky, and associations should
be prepared to demonstrate that their decision to invest in such obligations does not pose any threat to the association's
safety or soundness.

OTS believes that the proposed changes will give savings associations additional flexibility while still allowing the
agency to monitor the risks presented by investments in government obligations. The proposed rule gives thrifts the
option to invest in unrated government securities, exceed the 1 percent of assets limit for unrated securities of localities
where the thrift has an office, or invest in obligations in localities where they do not have an office if the thrifts obtain
prior OTS approval. Accordingly, OTS adopts the proposed modifications to paragraphs (a) and (b) of § 545.72 and
incorporates those modified provisionsinto the new § 560.42.

OTS & so proposed to remove the restriction on gold-related obligations contained in paragraph (c) of 8§ 545.72 as
obsolete. OTS received no comment on the proposed deletion, which is adopted as proposed.

Section 545.73 Inter-American Savings and Loan Bank

Section 545.73 reiterated federal savings associations' authority to invest in the share capital and capital reserve of
the Inter-American Savings and Loan Bank, subject to statutory and regulatory limitations on the amount of investment.
n35 OTS proposed to remove this section and incorporate this authority and limitations into the new lending and in-
vestment powers chart, endnotes, and new § 560.43, which addresses foreign assistance investments. OTS received no
comment on these proposed changes, which are adopted as proposed.

n35 12 U.SC. 1464(c)(4)(C). [*50961]

Section 545.74 Service Corporations

OTS proposed, as discussed under § 545.46 above, to no longer aggregate commercial loans made by a savings as-
sociation's service corporation with commercial 1oans made by the savings association itself for purposes of the statu-
tory 10 percent of assets limitation. The agency proposed a conforming change to § 545.74(c)(1)(vi), where this regula-
tory aggregation is repeated. The remaining provisions of § 545.74 are currently under separate review as part of the
agency's reinvention of its subsidiaries regulations. n36 The one commenter specifically addressing the conforming
change to § 545.74 supported excluding any commercial loan booked by a service corporation from the 10 percent
commercial loan limit for federal savings associations. The commenter noted, as did the OTS proposal, that this modifi-
cation would make the treatment of commercial |oans owned by service corporations consistent with the treatment of
noncommercia loans owned by service corporations. Accordingly, OTS has modified this paragraph as proposed.

n36 See Notice of Proposed Rulemaking, Subsidiaries and Equity Investments, 61 FR 29976 (June 13, 1996).

Section 545.75 Commercial Paper and Corporate Debt Securities
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Section 545.75(a) reiterated the HOLA's grant of authority to federal thriftsto invest in commercial paper and cor-
porate debt securities. n37 OTS proposed to delete this paragraph and to reference federal thrifts' statutory authority to
invest in commercial paper and corporate debt securitiesin the lending and investment powers chart. The agency also
proposed to retain the limitations on these investments contained in paragraphs (b) and (c) and to move them into the
new § 560.40 on commercial paper and corporate debt securities in Part 560. n38

n37 12 U.S.C. 1464(c)(2)(D).

n38 The agency also solicited comment on whether these provisions should, alternatively, be removed from the
regulations and incorporated as guidance in the Handbook.

The only commenter to address this section questioned why paragraph (b) requires athrift's investments in com-
mercial paper and corporate debt securities to be denominated in dollars. OTS agrees with this commenter's position
that the HOLA, 12 U.S.C. 1464(c)(2)(D), does not require such denomination, and previous OTS opinions have stated
that such investments are permissible as long as foreign currency risks are properly hedged. Accordingly, OTS adopts §
560.40 as proposed with the modification that commercia paper and corporate debt securities are no longer required to
be denominated in dollars.

OTS also proposed to delete paragraph (d) of § 545.75 as no longer having any practical application for thriftsin
light of § 28(d) of the Federal Deposit Insurance Act n39 (FDIA). Paragraph (d) authorized a federal savings association
to invest in commercial paper and corporate debt securities not meeting the rating and marketability requirements of
paragraphs (b) and (c), so long as such investments are not otherwise prohibited by § 28(d) of the FDIA, which prohib-
itsinvestments by thriftsin unrated corporate bonds. Although OTS solicited comment as to whether there was any sce-
nario under which an investment authorized by paragraph (d) would not violate § 28(d) of the FDIA, OTSreceived no
responsive comments. Because OTS believes that paragraph (d) has no practical application for thrifts, it is deleting
paragraph (d) as proposed.

n39 12 U.SC. 1831¢(d).

Section 545.78 Leasing

Paragraph (a) of § 545.78 reiterated the HOLA's grant of authority to federal thriftsto invest in tangible personal
property for leasing purposes. n40 OTS proposed to incorporate a reference to this statutory authority into the proposed
lending and investment powers chart. As already discussed under 8 545.53 earlier, OTS a so proposed to consolidate the
general leasing restrictions applicable to federal savings associationsin § 545.78 with the finance leasing restrictionsin
§ 545.53 into anew § 560.41. The one commenter addressing these proposed changes supported the consolidation, and
OTS s adopting these changes as proposed.

n40 12 U.S.C. 1464(c)(2)(C).

OTS aso proposed to delete paragraph (b) of § 545.78, which imposes a maximum 70 percent residual value limit
for general leasing activities. OTS believes that such an underwriting restriction may be unduly restrictive if applied in
all cases and that such lease underwriting considerations are better addressed within each association's prudent leasing
policies, which will be subject to review by OTS examiners. Furthermore, OTS plans to provide underwriting guidance
on leasesin its Handbook. The one commenter addressing this section supported the proposed deletion because it would
give additional flexibility to thriftsin structuring lease arrangements. The commenter also suggested that additional un-
derwriting guidance be included in the Handbook because of the complexity of leasing activities.

OTS s deleting the maximum 70 percent residual value limit as proposed and replacing that requirement with more
flexible underwriting guidance in the Handbook. As discussed earlier under § 545.53, the new 8§ 560.41 addresses both
genera leasing and finance leasing authority.

Section 556.2 Power To Engage in Escrow Business

Section 556.2 addressed federal thrifts' power to engage in the escrow business. OTS proposed to delete this policy
statement, because OTS believes that the authority to establish escrow accounts is subsumed within the authority of
federal savings associations to make loans and does not need to be specifically identified in the CFR. See discussion
above with regard to § 545.32(b)(6). Although one commenter supported the proposed elimination of this section as
unnecessary, a second commenter raised a concern that elimination of this section might raise preemption concerns. For
the reasons discussed above with regard to 8 545.32(b)(6), OTS believes that a thrift's power to establish escrow ac-

118



Case: 09-56679 05/14/2010 Page: 18 of 59 |D: 7338170 DktEntry: 23-9

Page 17
61 FR 50951, *

counts does not need to be specifically identified in the CFR. Furthermore the new preemption regulation at § 560.2
specifically cites escrow accounts as an areain which state law is preempted. Accordingly, OTSis deleting § 556.2, as
proposed.

Section 556.3 Real Estate

Section 556.3(a) addressed the treatment of motels as either improved nonresidential real estate or combination
home and business property for real estate categorization purposes. OTS proposed to delete this paragraph and incorpo-
rate it into guidance. Section 556.3(b) permitted federal thrifts to purchase paving certificates that constitute alien on
property securing an association'sloan. OTS proposed to delete this section and transfer the language of the policy
statement to the Handbook. OTS received no comment on these proposed del etions, which are adopted as proposed.

Section 556.10 First Liens on Properties Sold by the Secretary of HUD

Section 556.10 reiterated federal thrifts authority to make mortgage loans insured by the Federal Housing Admini-
stration and secured by first liens on improved real estate and discussed the treatment and documentary evidence of
such loans after disposal by the Secretary of [*50962] Housing and Urban Development. OTS proposed to delete this
policy statement and move it to guidance in the Handbook. OTS received no comment on this proposed deletion, which
is adopted as proposed.

Section 563.93 Lending Limitations

Section 563.93 contained lending limits on all loans and extensions of credit made by all savings associations and
their subsidiaries. This section and its accompanying Appendix are being redesignated and moved unchanged into new
Part 560 as § 560.93, for ease of reference.

Section 563.95 Investment in Sate Housing Corporations

Section 563.95 covered investmentsin or loans to state housing corporations by all savings associations. It imposed
certain conditions, including percentage-of-asset limitations, depending on the type of loan or investment and the sav-
ings association's capital level. OTS proposed to modify and update this section and move it into anew § 560.121 in
new Part 560.

Paragraph (a) dealt with loans to, and investments in obligations of, state housing corporations that are secured, di-
rectly or indirectly, by first liens on federally insured improved real estate. OTS proposed to remove percentage-of-asset
investment limitations in this paragraph (a). Commenters supported OTS's reasoning that removing the percentage-of -
assets limit would allow thrifts to exercise business judgment in determining the amount they wished to invest in such
loans and obligations, subject, as aways, to overall safety and soundness considerations.

OT S proposed to update the language in paragraph (b), which covers investments in obligations of state housing
corporations that do not fall under paragraph (@), in several ways. First, the agency proposed to remove the outdated
limitation based on athrift's level of "general reserves surplus and undivided profits." Instead, any thrift that is ade-
quately capitalized under 12 CFR Part 565 may make such investments. Second, OTS proposed to allow investments
under paragraph (b) to be made in obligations of state housing corporations located in any state in which the association
has its home or abranch office. Third, OTS proposed to revise the aggregate limit on such investments to equal athrift's
total capital under 12 CFR Part 567 (rather than its general reserves, surplus, and undivided profits) and to move this
requirement into a new paragraph (b)(2). Finally, the agency proposed to delete the requirement that a thrift may make
no more than 25 percent of its aggregate investment in this type of obligation in the obligations of any one state housing
corporation. This regquirement effectively required an institution to invest in four state housing corporations any time it
wished to invest in one.

Commenters believed that revisions to restrictions on investments in state housing corporations would encourage
institutions to make additional sound community related investments. Savings associations' increased participation in
community-related investments could potentially benefit communities and their affordable housing programs without
undermining thrifts safety and soundness. Commenters also agreed that elimination of the 25 percent limit on invest-
ments to a single state housing corporation should cause no problem because thrifts will be protected by the cap on ag-
gregate investments and by examiners asset concentration review. One commenter urged OTS to go further and make
additional revisions, such as allowing thriftsto invest in obligations of state housing corporations throughout the coun-
try, not just where the thrift has a home or branch office. This commenter also suggested removing the aggregate cap on
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total investments, subject to OTS approval, under certain circumstances. OTS, however, believes that the proposed
regulatory language strikes the appropriate balance between giving thrifts additional flexibility with respect to invest-
ment in state housing corporations and ensuring safe and sound operations. Accordingly, OTS adopts the proposed revi-
sionsto paragraphs (a) and (b) of § 563.95 and incorporates those revisions into the new § 560.121.

The agency also proposed to delete existing paragraph (c), which allows thrifts (that otherwise have the legal au-
thority to do so) to make direct equity investmentsin equity securities of state housing authorities. Federal thrifts cur-
rently do not have authority to invest in equity securities of state housing corporations, and section 28 of the FDIA con-
strains state chartered thrifts from making, or retaining past July 1, 1994, any equity investment not permissible for fed-
era thrifts. n41 Although OTS solicited comment as to whether there was any scenario under which paragraph (c) was
still relevant, no commenters responded to this request. OTS deletes paragraph (c) of § 563.95 as proposed.

n4l See 12 U.S.C. 1831¢(c), which states that a state chartered savings association "may not directly acquire or re-
tain any equity investment of atype or in an amount that is not permissible for a Federal savings association," with a
limited exception for service corporation investments.

The agency proposed to move paragraph (d), substantially unchanged, into new 8§ 560.121 as paragraph (c). This
paragraph addresses a thrift's obligation, before making an investment in a state housing corporation, to obtain the cor-
poration's agreement to make information available to OTS upon request. OTS received no comment on this provision
which is adopted as proposed.

Section 563.97 Loans in Excess of 90 Percent of Value

OTS proposed to delete § 563.97, which authorized thrifts to make loans on the security of residential real estate
with loan-to-value ratios in excess of 90 percent of value, consistent with the interagency real estate lending standards.
Commenters agreed that the interagency real estate lending standards address the same issue in a more comprehensive
manner. OTSis deleting § 563.97 as proposed.

Section 563.99 Fixed-Rate and Adjustable-Rate Mortgage Loan Disclosures, Adjustment Notices, and Interest Rate
Caps

Section 563.99 defined fixed and adjustable-rate mortgage loans and required thrifts to make certain disclosures to
applicants of adjustable-rate mortgage loans. In order to establish parity in coverage with other lenders, OTS proposed
to add a new paragraph (g) to exclude from § 563.99's coverage adjustable-rate |oans that are primarily for abusiness,
commercial, or agricultural purpose, consistent with the Federal Reserve Board's (FRB) Truth in Lending regulation,
Regulation Z. n42

n42 Regulation Z exempts from its disclosure requirements extensions of credit primarily for business, commercial,
or agricultural purposes. See 12 CFR 226.3(a)(1).

Commenters generally favored making § 563.99's coverage consistent with that of Regulation Z. Section 563.99
covered all adjustable-rate loans with a term of more than one year, secured by property occupied or to be occupied by
the borrower. Unlike § 563.99, Regulation Z's coverage is not determined by the nature of the secured property but
rather by other criteria, e.g., the extension of credit must be primarily for personal, family, or household purposes. n43
Astheregulations interacted, certain transactions were encompassed by § 563.99 but not by Regulation Z. By adopting
the proposed changes to § 563.99, OTS will be minimizing the differences between that section and Regulation Z. For
example, asavings [*50963] association that makes a business purpose ARM loan secured by a home will no longer
be subject to the disclosure requirements set forth at § 563.99; nor would any disclosures be required under Regulation
Z.

n43 12 CFR 226.1(c)(1)(iv).

Several commenters recommended del eting the disclosure portions of § 563.99 in their entirety because those pro-
visions were duplicative of Regulation Z. Commenters argued that two sets of disclosure regulations confused lenders
and required them to search two placesto figure out applicable regulatory requirements. OTS will undertake a compre-
hensive review of § 563.99 in conjunction with the FRB's review of Regulation Z pursuant to section 303 of the
CDRIA. n44 Pending that review, 8 563.99 is being redesignated as § 560.210, so that all lending regulations will be
grouped together in Part 560. The only changes being made to § 563.99 are changing itstitle to be more descriptive of
its content, adding a new paragraph (g), as discussed above, and removing paragraph (a8)(2), which defined "fixed rate
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mortgage loan," aterm not used in the regulation. OTS does note that the disclosure requirements of current 8 563.99
and Regulation Z n45 are substantially similar.

n44 Pursuant to section 303(b) of the CDRIA, the FRB isrequired to review its regulations with respect to disclo-
sures pursuant to the Truth In Lending Act with regard to adjustable-rate mortgages in order to ssimplify the disclosures,
if necessary, and make the disclosures more meaningful and comprehensible to consumers. 12 U.S.C. 4803.

n45 See 12 CFR 226.19(b), 226.20(c).

Section 563.100-563.101 Real Estate Lending Standards

These sections prescribed real estate lending standards that require all savings associations to adopt and maintain
comprehensive written real estate lending policies that are consistent with safe and sound practices and with the Guide-
lines for Real Estate Lending. n46 Savings associations' policies must address certain lending considerations including
loan-to-value limits, loan administration procedures, portfolio diversification standards, and documentation, approval,
and reporting requirements. OTS did not propose changes to these sections, but indicated its intent to redesignate and
move them substantially unchanged into a new Part 560. OTS received no comment on these proposed redesignations
and is redesignating them as 88§ 560.100-560.101 in the final rule issued today. The Appendix containing the guidelines
is aso being redesignated.

n46 Appendix A to thereal estate lending standards at current 88 563.100-101.

Section 563.160 Classification of Certain Assets

Section 563.160 required thrifts to classify their own assets and establish valuation allowances. OTS proposed to
delete this section in its entirety. n47 The one commenter addressing this section favored its deletion and suggested
placing classification guidance in the Handbook. This commenter noted that the section's del etion would be consistent
with the stance of the other banking agencies which set forth their asset classification systems as supervisory guidance,
not as regulations.

n47 OTS had aready requested comment on deleting the definitions of " Substandard,” "Doubtful," and "Loss" set
forth in paragraph (b) and the definition of "Special Mention" assets in paragraph (€) because definitions of those terms
are contained in the Handbook. 58 FR 38730 (July 20, 1993). Commenters supported such deletions. The OTS proposed
deleting paragraph (f) as part of its regulatory review proposal, 60 FR 44442 (August 28, 1995), and received no unfa-
vorable comments.

Upon further consideration, OTS has decided to retain a short classification regulation simply stating that a savings
association must have an internal system to classify assets and must establish appropriate valuation allowances or
charge-offs, as appropriate. OTS believes that retaining a short classification regulation at new 8§ 560.160 will ensure
that athrift's board of directors takes responsibility for monitoring its classification system. OTS will transfer more de-
tailed guidance concerning asset classification to the Handbook consistent with the supervisory guidance of the other
federal banking agencies.

Section 563.170 Examinations and Audits; Appraisals; Establishment and Maintenance of Records

Paragraph (a) of § 563.170 authorizes OTS to examine thrifts consistent with OTS policies and to annually assess
thrifts for the costs of such examinations based on the thrifts' assets. OTS proposed to retain this paragraph. The agency
received no comment on this section, which is retained as proposed in its current location.

Paragraph (b) authorizes OTS to select appraisers to perform appraisals of real estate in connection with examina-
tions and audits and requires thrifts to pay for such appraisal services. OTS proposed to retain this paragraph. The
agency received no comment on this section, which is also retained as proposed.

Paragraph (c) sets forth general record maintenance regquirements for savings associations to ensure that examiners
have access to an accurate and complete record of all business transacted by the thrift. OTS proposed to retain this gen-
eral introductory paragraph, with a modification to incorporate language in current paragraph (c)(9) on maintaining re-
cords required by other laws or regulations.

Paragraphs (c) (1)-(9), however, set forth alist of specific loan documents that, at a minimum, thrifts must maintain
to comply with § 563.170(c). OTS proposed replacing the specific documentation requirements listed in paragraphs (c)
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(2)-(9) with more general documentation standards in anew § 560.170 in Part 560. These proposed standards were
drawn from the interagency Standards for Safety and Soundness regulations and attached Guidelines Establishing Stan-
dards for Safety and Soundness. n48 These guidelines set forth loan documentation and credit underwriting require-
ments to which all federal insured depository institutions are expected to adhere. These underwriting and documentation
standards minimize the need for OTS to have a regulation mandating specific documentation requirements. n49

n48 12 CFR Part 570 and Appendix A thereto, 60 FR 35674 (July 10, 1995).

n49 Guidelines appended to the interagency real estate lending standards also state that an institution should estab-
lish loan administration procedures that address documentation. See 12 CFR Part 563, Subpart D, Appendix A (redesig-
nated in this rulemaking as Appendix to § 560.101).

Commenters unanimously supported OTS's proposal to eliminate the detailed list of documents required in para-
graphs (c) (1)-(9). Commenters agreed with OTS's reasoning that although the documents listed were generally appro-
priate for prudent lending, arigid requirement that all documents be present for each loan was too restrictive and did not
necessarily address all safety and soundness concerns. Commenters believed that elimination of the specific document
list would give lenders more flexibility to tailor |oan documentation to various types of loans and to determine which
particular documents would be most appropriate for a specific loan.

For example, previously § 563.170(c)(1)(v) required either afinancial statement or a credit report for al loans, os-
tensibly to justify the borrower's willingness and ability to repay the loan. However, the ability and willingness of a bor-
rower to repay aconsumer or home loan may be better demonstrated with a verification of employment (not previously
required) and a satisfactory credit report, rather than afinancial statement. For commercial borrowers, verification by
[*50964] theinstitution that the borrower's financial statements accurately reflect all assets, liabilities, and any other
guarantees or encumbrances is more important to the decision to extend credit than the mere presence of afinancial
statement. The more flexible language of new § 560.170 will allow thrifts to obtain documentation that best satisfies
safety and soundness concerns raised in a particular transaction, while at the same time relieving thrifts of the burden of
technical compliance with a document checklist that may not necessarily be relevant to prudent lending.

Commenters also agreed that deleting paragraphs (¢) (1)-(9) would relieve savings associations of documentation
requirements that exceed those for banks and other financial institutions as well as enable savings associations to take
better advantage of technological marketplace advances such as telephone and computerized home banking. New §
560.170 will allow savings associations to participate in telephone and computerized home banking without running
afoul of paper driven-requirements. Accordingly OTS adopts the changes to § 563.170(c) as proposed.

Initsproposal, OTS also considered transferring the current document list in paragraphs (c) (1)-(5), and (7) to the
Handbook to be used as a checklist of records generally maintained by prudent lenders to support aloan. Several com-
menters rai sed concerns regarding the language of the guidance that would be included in the Handbook. One com-
menter urged that if OTS includes adocument list in the Handbook, the agency should also clearly state that thelist is
intended only as guidance and not as rigid minimum requirements for safety and soundness. The commenter suggested
inserting language to the effect that the lender (based on borrower creditworthiness, the specific program and product
offering, pricing, project delinquency, loss profile, and title and appraisal information) should have the discretion not to
require certain documents in any given situation. Another commenter recommended del etion of the requirement that
loan documents identify a purpose for the loan because lines of credit are now used for any purpose, the identification of
which is not necessary to proper underwriting. The interagency guidelines establishing standards for safety and sound-
ness do state that alender should identify the purpose of aloan. n50 However, OTS will review these comments prior to
issuing any loan documentation guidance to be included in the Handbook.

n50 60 FR at 35679.

Paragraph (c)(10) of § 563.170 exempted certain small business |oans from the documentation requirements set
forth in paragraphs (c) (1)-(7). OTS proposed to delete paragraph (¢)(10) inasmuch as the streamlining of the require-
ments currently located in paragraphs (c) (1)-(7) eliminates the need for this exemption. OTS received no comment on
this paragraph, which is deleted as proposed.

OT S proposed to retain paragraph (d) of § 563.170, which addresses changes in the location of accounting or con-
trol records. One commenter questioned whether advances in computer technology rendered this paragraph obsol ete
since computerized accounting and control records could be accessed at many locations. Although OTS recognizes that
computerized records may be read from computer terminals in many locations, OTS believes that the agency may need
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to know the location of the server where computer records are physically stored for examination purposes. Accordingly,
OTSisretaining this paragraph as proposed.

OT S proposed to retain paragraph (€), which addresses use of data processing services for maintenance of records.
One commenter suggested that all but the last sentence of this paragraph could be eliminated inasmuch as maintenance
of records by means of data processing services has become the norm and requiring athrift to notify the Region in
which its principal officeislocated of such maintenance creates unnecessary paperwork. Although OTS agrees that
thrifts routinely maintain records by means of data processing services, the agency believes that this paragraph serves
the purpose of requiring institutions to identify the particular records to be maintained by a data processing service and
the location where such records are maintained. Thisinformation may be critical to an examination or enforcement in-
quiry. Accordingly, OTS isretaining this paragraph as proposed.

To summarize, § 563.170 is being modified as proposed, by removing the specific loan documentation require-
ments of paragraphs (c) (1) through (10) and by retaining the remainder of the regulation. The specific loan documenta-
tion requirements have been replaced by more general lending documentation requirementsin new § 560.170.

Section 563.172 Reevaluation of Real Estate Owned

Section 563.172 required savings associations to appraise all real estate owned (REO) at the earlier of in-substance
foreclosure or at the time of acquisition and, thereafter, as dictated by prudent management policy. In its proposal OTS
discussed deleting this section because thrifts can apply the appraisal regulations and general accounting principles
(GAAP) to determine when an appraisal may be appropriate or necessary for safety and soundness. Two commenters
supported elimination of this section to give lenders more flexibility with regard to the timing of an appraisal for prop-
erty soon to become REO. Commenters agreed, however, that it is sound policy to require an appraisal for REO. Upon
consideration, OTS has decided to retain this regulation to specify when, at a minimum, safety and soundness require an
appraisal of REO. Accordingly, it isincorporating § 563.172 unchanged into the new Part 560 as new § 560.172.

Section 571.8 Investment in State Housing Corporations

Section 571.8 limited savings associations' investment authority in state housing corporations to certain public and
private corporations and agencies. OTS proposed to delete this policy statement as an unnecessary limitation on the
definition of state housing corporation. The one commenter to address this section supported its deletion. OTS is delet-
ing § 571.8 as proposed.

Section 571.13 Participation Interests in Pools of Loans

Section 571.13 addressed appropriate documentation for a savings association's purchase of a participation interest
in a pool of loans (in the nature of mortgage-backed securities) and indicated that compliance with the documentation
requirements of § 563.170 may be impracticable for such transactions. OTS proposed to delete this section inasmuch as
the proposed revision of § 563.170(c) would eliminate the need for this policy statement. OTS received no comment on
this section, which is deleted as proposed. OTS plans to transfer the documentation guidance for purchases of participa
tion interestsin pools of loans to the Handbook.

Section 571.20 Payment for Appraisals

OTS proposed to delete § 571.20, which addressed payment by savings associations for appraisals obtained as part
of an OTS examination. OTS received no comment on this section, which is deleted as proposed. OTS expectsto trans-
fer this policy statement to the Handbook. [*50965]

Section 571.22 Most Favored Lender Status

Section 571.22 implemented section 4(g) of the HOLA, which authorizes savings associations to charge on any ex-
tension of credit an interest rate equal to the greater of: (a) One percentage point above the discount rate on 90-day
commercia paper in effect at the Federal Reserve Bank in the Federal Reserve district in which the savings association
islocated; or (b) the rate allowed by the laws of the State in which the savings association is located for the state's most
favored lender. OTS proposed to move 8 571.22 into new § 560.2(d)(1) and requested comment on whether certain pro-
visionsin § 571.22 should be modified. Because HOLA section 4(g) and this regulation apply to all savings associa
tions, however, 8 571.22 is being moved to anew § 560.110, "Most Favored Lender, Usury Preemption" in Subpart B
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of Part 560, which applies to all savings associations. Changes to the text of the regulation are discussed under §
560.110 below.

2. New Part 560-Lending and Investment

OT S proposed to adopt a new Part 560, Lending and Investment, that would ultimately include all of the agency's
lending and investment regulations except for Appraisals (Part 564) and subsidiary-related investments (currently pro-
posed to be located in new Part 559). Commenters generally agreed with OTS's view that this reorganization will make
it much easier for those using the agency's regulations to find all relevant lending and investment powers, authorities,
and limitations. Accordingly, OTS is adopting new Part 560 as discussed below.

Section 560.1 General

This section sets out the basic statutory authority for lending and indicates which regulations in this part will apply
only to federal savings associations and which regulations apply to all savings associations. It also briefly sets forth the
agency's expectations that all lending and investment activities are to be conducted prudently, consistent with safety and
soundness, with adequate portfolio diversification, and in a manner appropriate for the size of the institution, the nature
and scope of its operations, and conditionsin its lending market. OTS received no comment on this section, which is
adopted as proposed, with minor clarifications.

Section 560.2 Applicability of Law

This section sets forth OTS's longstanding position, as developed in case law and legal opinions by both OTS and
its predecessor, the FHLBB, and asreflected in § 545.2, on the federal preemption of state laws affecting the lending
activities of federal savings associations. Because the agency proposed to move its lending regulations out of Part 545
and, thus, separate them from its general preemption regulation, § 545.2, and because the agency proposed to remove
many of the details of the lending regulations that had been previously cited in preemption opinions, OTS also proposed
new § 560.2 to confirm and carry forward its existing preemption position.

It iswell established that state laws can be preempted not only by federal statutes, but also by federal regulations
promulgated pursuant to authority delegated by Congress. n51 In this regard, the Supreme Court has recognized that
Congress gave the regulator of federal savings associations broad preemptive authority:

n51 Fidelity Federal Savings & Loan Association v. de la Cuesta, 458 U.S. 141, 153-154 (1982).

Congress enacted the HOLA [as] "aradical and comprehensive response to the inadequacies of the existing state
systems* * * " Thus, in section 5(a) of the [HOLA], Congress gave the [FHLBB and now the OTS] plenary authority to
issueregulations* * * "providing for the* * * incorporation, examination, operation, and regulation of [federal sav-
ings] associations* * *."

Congress directed that, in regulating federal [savings associations], the [FHLBB and OTS should] consider "the
best practices of local mutual thrift and home financing institutions in the United States,” which were at the time all
state-chartered. By so stating, Congress plainly envisioned that federal savings [associations] would be governed by
what the [FHLBB and now OT S]-not any particular state-deemed to be the best practices, and approved the [FHLBB's
and OTS] promulgation of regulations superseding state law * * *, n52

n52 Id. at 160-167 (citations omitted).

Consistent with the foregoing, courts have long recognized that federal savings associations organized under the
HOLA are uniquely federalized financial institutions-even more so than national banks. n53 Prior to enactment of the
HOLA, " the states had devel oped a hodgepodge of savings and loan laws and regulations, and Congress hoped the [the
FHLBB, and now OTS] rules would set an example for uniform and sound savings and loan regulation." n54

n53 Peoplev. Coast Federal Savings & Loan Association, 98 F. Supp. 311, 319 (SD. Calf. 1951).

n54 Conference of Federal Savings and Loan Associationsv. Sein, 604 F.2d 1256 (9th Cir. 1979) (citation omit-
ted).

Thus, OTS is authorized to promulgate regul ations that preempt state laws affecting the operations of federal sav-
ings associations when deemed appropriate to: (i) Facilitate the safe and sound operation of federal savings associations,
(ii) enable federal savings associations to conduct their operations in accordance with the best practices of thrift institu-
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tionsin the United States, or (iii) further other purposes of the HOLA. Because lending lies at the heart of the business
of afedera thrift, OTS and its predecessor, the FHLBB, have long taken the position that the federal lending laws and
regulations occupy the entire field of lending regulation for federa savings associations, leaving no room for state regu-
lation. For these purposes, the field of lending regulation has been defined to encompass all laws affecting lending by
federal thrifts, except certain specified areas such as basic real property, contract, commercial, tort, and criminal law.

Asaresult, instead of being subject to a hodgepodge of conflicting and overlapping state lending requirements,
federal thrifts are free to originate loans under a single set of uniform federal laws and regulations. This furthers both
the "best practices' and safety and soundness objectives of the HOLA by enabling federal thrifts to deliver low-cost
credit to the public free from undue regulatory duplication and burden. At the same time, the interests of borrowers are
protected by the elaborate network of federal borrower-protection statutes applicable to federal thrifts, including the
Truth in Lending Act, the Real Estate Settlement Procedures Act, the Equal Credit Opportunity Act, the Fair Housing
Act, the Home Mortgage Disclosure Act, the Fair Credit Reporting Act, the Consumer Leasing Act, the Fair Debt Col-
lection Practices Act, the Community Reinvestment Act, and the Federal Trade Commission Act. n55 In addition, in
those instances [*50966] where OTS has detected a gap in the federa protections provided to borrowers, the agency
has promulgated regul ations imposing additional consumer protection requirements on federa thrifts. n56

n55 Severa of these statutes contain provisions that expressly disclaim any intent to preempt non-conflicting state
statutes falling in the same subject area. E.g., 12 U.S.C. 2616 (Real Estate Settlement Procedures Act); and 15 U.S.C.
1610 (Truth in Lending Act). The fact that one or several federal statutes do not preempt certain types of state laws,
however, does not preclude the possibility that other federal statutes or regulations might do so under more defined or
specific circumstances. In this regard, it isimportant to note that the above-referenced federal statutes that contain pre-
emption disclaimers apply to all types of lenders (including state-chartered lenders), not just federal savings associa-
tions. The fact that Congress did not wish to preempt the application of state laws to this general universe of lenders
(including lenders chartered and regulated by the very states whose laws would be preempted), does not preclude the
possibility that Congress may have elsewhere evidenced a specific intent to preempt, or permit afederal regulator to
preempt, the application of state lawsto a particular category of lender-in this case, federal savings associations. Thisis
precisely the conclusion reached by the court in First Federal Savings & Loan Association v. Greenwald, 591 F.2d 417
(1st Cir. 1979). There, the court held that OTS's predecessor, the FHLBB, was authorized by Congressin the HOLA to
preempt state lending laws even when they fall in areas covered by the preemption disclaimer in the Real Estate Settle-
ment Procedures Act. We believe the court's holding reflects a correct understanding of the interplay between the
HOLA and the above-referenced statutes, as evidenced by the legislative history of the HOLA. See, e.g., 124 Cong.
Rec. 33848 (Statement of Rep. Minish); 124 Cong. Rec. 36148 (1978) (colloquy between Sen. Proxmire and Sen.
Brooke confirming that federal thrifts are not subject to state truth in lending requirements); 124 Cong. Rec. 33848-
33849 (statement of Rep. St Germain to the same effect); and 126 Cong. Rec. 6981 (1980) (colloquy between Rep. St
Germain and Rep. Patterson confirming that thrifts, unlike national banks, are not subject to state lending laws).

n56 See, e.g., 12 CFR Part 535 (prohibited consumer credit practices) and new 88 560.33 (late charges), 560.34
(prepayments), and 560.35 (adjustments to home loans).

New § 560.2 carries forward this approach to federal preemption. Although the final form of regulation is similar to
what was proposed, some changes have been made in response to comments received. Several commenters expressed
concern that the statement in proposed § 560.2(a) that OTS intended to occupy the entire field of lending regulation for
federal thrifts would not be sufficient to restrain state regulators from asserting jurisdiction, given that OTS was also
proposing to remove some of its more detailed regulatory language specifically authorizing federal thriftsto engage in
various lending-related practices, e.g., advertising, charging certain fees, and establishing escrow accounts. One com-
menter suggested that OTS expand its noninclusive illustrative list of the types of state laws preempted to reference ad-
ditional laws, such as those pertaining to private mortgage insurance or other credit enhancements, |oan servicing,
charging application and overlimit fees, establishing impound and similar accounts, using credit reports, and setting
certain interest rate ceilings. Other commenters echoed these concerns.

In response to commenters' concerns, OTS has made some changes to § 560.2. Paragraph (a) till explicitly states
the agency's intent to occupy the field of lending regulation for federal thrifts. However, the statutory bases and regula-
tory rationale for this occupation are more clearly articulated. In addition, to avoid any impression that the repeal of
certain lending regulationsis intended to abdicate portions of the lending field to state regulation, we have added an
affirmation that, "OTS intends to give federal savings associations maximum flexibility to exercise their lending powers
in accordance with a uniform federal scheme of regulation.”
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Paragraph (b) contains an expanded list of examples of the types of state laws that are preempted. The introductory
text in paragraph (b) continues to emphasize that the list is not intended to be exhaustive. Failure to mention a particular
type of state law that affects lending should not be deemed to constitute evidence of an intent to permit state laws of that
typeto apply to federal thrifts. To the contrary, § 560.2 is based on the premise that any state law that affectslending is
preempted unlessit clearly falls within the parameters of paragraph (c).

Paragraph (b) also continues to contain an exception clause indicating that certain state laws that would not ordinar-
ily apply to federal savings associations may nevertheless apply when an association elects to utilize a state's most fa-
vored lender usury rate. When utilizing a state's most favored lender rate, afederal savings association must comply
with all laws of its"location” state that fall within the ambit of the term "interest,” as used in section 4(g) of the HOLA,
aswell as any other state laws "material to the determination of the interest rate." For afuller discussion of these issues,
see the description below of new § 560.110 (most favored lender).

Paragraph (c) describes certain types of state laws that OTS does not intend to preempt. Several commenters urged
deletion of this paragraph. Commenters expressed concern that states seeking to avoid federal preemption of their laws
or regulations might attempt to characterize those laws as falling within paragraph (c). Commenters contended that the
language used to describe the categories of non-preempted laws was too broad and could create ambiguity about which
state laws federal thrifts would be required to follow. For example, states might place laws purporting to regulate lend-
ing-related feesin the portions of state codes dealing with general contract or real property lawsin an effort to avoid
preemption.

OTS believes that paragraph (c) should be retained in order to provide guidance regarding the scope of preemption
intended by paragraph (a). OTS wants to make clear that it does not intend to preempt basic state laws such as state uni-
form commercial codes and state laws governing real property, contracts, torts, and crimes. To reduce the potential for
misunderstanding, however, we have made severa changes to paragraph (c). First, we have modified the regulatory
language that precedes the list of state laws that are not preempted. The introductory language now indicates that laws
falling in these areas are not preempted to the extent that they either: (i) Have only an incidental impact on lending; or
(i) are otherwise not contrary to the purposes expressed in paragraph (a) of the regulation. We also have added a provi-
sion to paragraph (c) disclaiming an intent to preempt other state laws that may affect lending, but that OTS, upon re-
view, finds further avital state interest and meet the foregoing two-part test.

Adding this two-part test to the regulation will provide an interpretive standard for identifying state laws that may
be designed to look like traditional property, contract, tort, or commercial laws, but in reality are aimed at other objec-
tives, such as regulating the relationship between lenders and borrowers, protecting the safety and soundness of lenders,
or pursuing other state policy objectives.

When confronted with interpretive questions under § 560.2, we anticipate that courts will, in accordance with well
established principles of regulatory construction, look to the regulatory history of § 560.2 for guidance. In this regard,
OT S wishesto make clear that the purpose of paragraph (c) isto preserve the traditional infrastructure of basic state
laws that undergird commercial transactions, not to open the door to state regulation of lending by federal savings asso-
ciations. When analyzing the status of state laws under § 560.2, the first step will be to determine whether the type of
law in question islisted in paragraph (b). If so, the analysiswill end there; the law is preempted. If the law is not cov-
ered by paragraph (b), the next question is whether the law affects lending. If it does, then, in accordance with para-
graph (a), the presumption arises that the law is preempted. This presumption can be reversed only if the law can clearly
be shown to fit within the confines of paragraph (c). For these purposes, paragraph (c) isintended to be interpreted nar-
rowly. Any doubt [*50967] should be resolved in favor of preemption.

Asquestions arise, OTS will issue interpretive guidance consistent with the foregoing. While recognizing that no
regulation can anticipate and expressly resolve all questions, we believe that new § 560.2 provides thrifts with substan-
tially more guidance than was available under § 545.2, thereby enabling them to plan and operate their lending opera-
tions more efficiently. From time to time, OTS will review, update, and modify § 560.2 to ensure that it reflects new
developments and promotes "best practices' and safety and soundness.

Paragraph (d) of proposed § 560.2 was derived from former 8 571.22. It is being adopted as § 560.110, incorporat-
ing the modifications described earlier under that section.
Section 560.3 Definitions

This new section has been added to set forth in Part 560 lending-related definitions formerly located in Part 545.
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Subpart A--Lending and Investment Powers for Federal Savings Associations

This subpart contains lending and investment regulations directly applicable only to federal savings associations.
These regulations are nonethel ess rel evant to state-chartered savings associations by virtue of § 28 (a) and (b) of the
FDIA and the Federal Deposit Insurance Corporation's regulations at 12 CFR 303.13, which look to the type and
amount of activities permissible for federal savings associations as a baseline for activities permitted for state-chartered
savings associations.

Section 560.30 General Lending and Investment Powers

Proposed § 560.30 took the form of a chart that listed many of the lending and investment powers granted to federal
thrifts by the HOLA. It was derived from the regulations that currently appear in Part 545. An important component of
this regulation are the endnotes to the chart that elaborate upon statutory limitations, impose regulatory limitations, or
otherwise describe conditions on the exercise of these powers.

Commenters generally found the chart to be a very workable reference tool, particularly for percentage of assets
limitations for specific types of loans and investments. Commenters believed that the chart form with its statutory cross
references made it easier for the CFR user to locate statutory authority for various types of loans and investments. At
least one commenter suggested that the chart would be more useful if it were more inclusive and listed additional statu-
tory and regulatory lending and investment powers. Accordingly, OTS is adopting the lending and investment powers
chart in the final rule in amore inclusive form with additional references to thrifts statutory powerswith regard to
bankers' bank stock, business devel opment credit corporations, unsecured construction loans, deposits, securities issued
by the Federal government and government-sponsored enterprises, HUD-insured or guaranteed investments, insured
loans, liquidity investments, mortgage-backed securities, nonconforming loans, the National Housing Partnership Cor-
poration and related partnerships and joint ventures, and small business-related securities. n57 Other referencesin the
chart on community development and letters of credit have been modified or removed so that the chart more clearly
reflects lending and investment powers specifically authorized by the statute.

n57 As part of its subsidiaries and equity investment proposal, OTS has requested comment on other additions to
this chart, affecting service corporations, certain open-end management investment companies, and small businessin-
vestment companies. 61 FR at 29981.
Section 560.31 Election Regarding Categorization of Loans or Investments and Related Calculations

This section is derived from current § 545.31, incorporating the modifications described earlier under that section.

Section 560.33 Late Charges
This section is derived from current § 545.34(b). It has been modified as discussed under that section.

Section 560.34 Prepayments

This section is derived from current § 545.34(c). The first sentence of that section has been rewritten to make it eas-
ier to understand, but no substantive change is intended. Advanced payments of regular installments are not considered
prepayments for purposes of this regulation, as compared to payments to reduce the principal balance due on aloan.
Section 560.35 Adjustments to Home Loans

This section is derived from current § 545.33(c) and has been modified as discussed under that section.

Section 560.40 Commercial Paper and Corporate Debt Securities

This section is derived from paragraphs (b) and (c) of current § 545.75. It has been modified as discussed under that
section.

Section 560.41 Leasing
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This section consolidates and reorganizes current § 545.53 (finance leasing) and § 545.78 (general leasing author-
ity), incorporating the modifications described under those sections. It has been reorganized to clarify the separate
sources of authority and requirements that apply to these two types of leasing.

Section 560.42 Sate and Local Government Obligations

This section is derived from § 5(c)(1)(H) of the HOLA and paragraphs (a) and (b) of current § 545.72. It is being
adopted as proposed.

Section 560.43 Foreign Assistance I nvestments
This section is a consolidation and reorganization of current 88§ 545.39 and 545.73.

Subpart B--Lending and Investment Provisions Applicable to All Savings Associations

This subpart contains safety and soundness based lending standards and provisions applicable to all savings asso-
ciations, including state savings associations, to the extent that they have the authority to make the investmentsit dis-
CUSSES.

Section 560.93 Lending Limitations

This section, including its appendices, has been moved, with only technical conforming changes, from § 563.93.

Section 560.100 Real Estate Lending Standards; Purpose and Scope

This section has been transferred without change from § 563.100.

Section 560.101 Real Estate Lending Sandards

This section and the accompanying appendix have been transferred with only technical and conforming changes,
from § 563.101 and Part 563, Subpart D, Appendix A.

Section 560.110 Most Favored Lender Usury Preemption

This section implements section 4(g) of the HOLA. Section 4(g) provides that, notwithstanding any contrary state
law, savings associations may charge interest on any extension of credit at arate equal to the greater of: (a) One per-
centage [*50968] point above the discount rate on 90-day commercial paper in effect at the Federal Reserve Bank in
the Federal Reserve district in which the savings association is located; or (b) the rate allowed by the laws of the state in
which the savings association is located for the state's most favored lender, i.e., the class of state lending institution au-
thorized to charge the highest interest rate. Section 560.110 replaces § 571.22, which is being removed today.

Inits January proposal, OTS restated the text of § 571.22, with several changes intended to eliminate unnecessary
verbiage. However, OTS also solicited comment regarding whether paragraph (b) of the regulation should be modified
to conform more closely to the OCC's most favored lender regulation.

Paragraph (b) of § 571.22 indicated that any savings association electing to make loans at the interest rate author-
ized for a state most favored lender must also comply with the same " substantive state law requirements” that are appli-
cable to that state lender when making loans of the same type. The OCC interpretive regulation, which implements a
parallel statutory provision for national banks, uses a dlightly different phrase to describe what types of state laws must
be complied with pursuant to the most favored lender doctrine. The OCC requires national banks to comply with all
state laws that apply to the state most favored lender and are "material to the determination of the interest rate” author-
ized under state law. n58 OTS has previously opined that this standard is similar, though not identical, to OTS's "sub-
stantive law" standard. n59 OTS specifically requested comment regarding whether paragraph (b) of § 571.22 should be
replaced in its entirety with areference to state laws that are "material to the determination of the interest rate.”

n58 12 CFR 7.7310 (revised and recodified at 12 CFR 7.4001, 61 FR at 4869).
n59 OTS Op. Chief Counsel, Oct. 14, 1992.
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Two commenters responding to this inquiry supported adoption of the OCC's regulatory language. The commenters
believed that the OCC language is more precise and its adoption would promote parity and uniformity in the agencies
interpretations of most favored lender questions consistent with section 303 of the CDRIA.

A third commenter raised a concern that the OCC's provision ("material to the determination of the interest rate™)
was narrower in scope than OTS's substantive law standard. This commenter noted that OTS currently interprets sub-
stantive state law requirements to include disclosure laws. The commenter reasoned that by complying with federal dis-
closure laws and disclosure lawsin the state where it is located, a thrift need not comply with disclosure laws in states
where it is not located but where borrowers reside. The commenter argued that this approach helps thrifts to make inter-
state loans more efficiently under a single set of disclosures that comply with federal law and the law of state whereitis
located without having to comply with amultiplicity of state specific disclosure requirements.

Contrary to the commenter's concern, adopting the "materiality" standard will not subject federal thriftsto the dis-
closure laws of "non-location” states. New § 560.2(b)(9), discussed above, specifically indicates that state disclosure
requirements do not apply to federa thrifts, except when required by § 560.110. Nothing in § 560.110 applies the dis-
closure laws of non-location states to federal savings associations. Under § 560.110, only the disclosure laws of the lo-
cation state will ever apply. If the "substantive law" standard were carried forward, the disclosure laws of the location
state would apply every time athrift made aloan under the most favored lender doctrine. By contrast, if the "material-
ity" standard is adopted, the disclosure laws of the location state will apply only in those rare instances where those laws
are material to the determination of the interest rate. Thus, in the interest of reducing regulatory burden and establishing
greater uniformity, OTS has decided to adopt the "materiality” standard.

The debate about the "materiality” standard, however, raises amore general question about whether OTS should
conform the entire text of its most favored lender regulation to the OCC regulation. In this regard, we note that the
courts have recognized that, when enacting section 4(g) of the HOLA, Congress intended to give savings associations
the same most favored lender status conferred upon national banks. n60 Thus, OTS and its predecessor, the FHLBB,
have long looked to the OCC regulation and other precedent interpreting the national bank most favored lender provi-
sion for guidance in interpreting section 4(g) and OTS's implementing regulation. n61 But for the distinction discussed
above regarding the "materiality" standard, differences between OTS and OCC regulations have been purely a matter of
syntax, not substance.

n60 Gavey Properties/762 v. First Financial Savings & Loan, 845 F.2d 519, 521 (5th Cir. 1988); and 12 CFR
571.22 (1996).

n6l See, e.g., OTS Op. Chief Counsel, Dec. 24, 1992, pp. 3-4.

In February of thisyear, after OTS had issued its proposal, the OCC amended and updated its most favored lender
regulation. n62 The primary change was to add an express definition of the term "interest" that was consistent with past
precedent. The Supreme Court recently upheld this definition as a reasonabl e construction of the statutory most favored
lender provision for national banks. n63 Under the OCC's amended regulation, the term "interest” is defined to include,
without limitation, numerical periodic rates, late fees, not sufficient funds fees, overlimit fees, annual fees, cash advance
fees, and membership fees.

n62 61 FR at 4869.
n63 Smiley v. Citibank (South Dakota), N.A., 116 S. Ct. 1730 (1996).

Given the similarities between section 4(g) of the HOLA and the national bank most favored lender provision, OTS
believes that the term "interest” as it appears in section 4(g) and OTS's implementing regulation should be interpreted in
amanner consistent with the OCC regulation and the Supreme Court's decision, even if the new OTS regulation did not
expressly define the term. n64

n64 This means, among other things, that when federal thrifts elect to make loans in reliance on the most favored
lender rate of their location state, they must comply with any limits the location state imposes on the lending fees en-
compassed within the term "interest," notwithstanding § 560.2(b)(5). In all other circumstances, state restrictions on
loan-related fees are preempted, as provided in § 560.2(b)(5).

Therefore, rather than perpetuate nonsubstantive differencesin syntax that could create confusion, OTS has decided
to conform new § 560.110 to the OCC regulation. We do not believe this results in any substantive change from former
§571.22, except for adoption of the "materiality” standard, discussed above. Conforming to the OCC regulation is con-
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sistent with the commenters' view that the OCC's syntax is clearer and more precise, and with the congressional com-
mand to move toward greater banking agency uniformity.

Section 560.120 Letters of Credit and Other Independent Undertakings To Pay Against Documents

This section is derived from current § 545.48 and establishes standards for letters of credit for all savings associa
tions, incorporating the modifications discussed under that section. [*50969]

Section 560.121 Investments in Sate Housing Cor porations

This section is derived from current § 563.95, incorporating the modifications described earlier under that section.

Section 560.160 Asset Classification

This section requires each savings association to have an internal system to classify its assets and to establish ap-
propriate valuations or charge-offs, as appropriate. It replaces the more detailed regulation found at current § 563.160.

Section 560.170 Records for Lending Transactions

This section contains general loan documentation requirements based on the interagency safety and soundness
standards and guidelines found at 12 CFR Part 570. It replaces the specific loan documentation requirements previously
found at § 563.170(c) (1)-(10), and incorporates the modifications described earlier under that section.

Section 560.172 Reeval uation of Real Estate Owned
This section has been transferred, without change, from § 563.172.

Subpart C--Alternative Mortgage Transactions

This subpart contains rules applicable to aternative mortgages originated by federal and state savings associations
and certain other state lenders.

Section 560.210 Disclosures for Adjustable-Rate Mortgage Loans, Adjustment Notices, and I nterest-Rate Caps

This section has been transferred from § 563.99. It has been amended as discussed under that section and to remove
adefinition, "fixed rate mortgage loan,” that is no longer used in the regulation.

Section 560.220 Alternative Mortgage Parity Act

This section (originally proposed as § 560.210) is derived from current § 545.33(f), "Notice of housing creditors
regarding alternative mortgage transactions" and applies to state savings associations and certain other state-chartered
lenders. OTS has observed that state housing creditorsinterested in engaging in alternative mortgage transactions could
not easily locate § 545.33(f). Placing these provisions into a subpart specifically dealing with alternative mortgages will
make them more accessible. The section has been streamlined and modified to remove cross-references to repealed pro-
visions and to clarify the scope of federal lending regulations applicable to state housing creditors electing to originate
loans under the Parity Act. While the proposal indicated that all of new Part 560 would be considered appropriate and
applicable to the exercise of the authority under the Parity Act, the final rule has been revised to identify the appropriate
sections with greater specificity. One commenter suggested adding language to clarify that this section does not limit
the preemption of the imposition of state licensing requirements on federal associations. Because of modifications made
to the final preemption regulation at § 560.2, OTS believes that the addition of this language is not necessary. States
may not impose lending license requirements on federal thrifts.

[11. Disposition of Existing Lending and Investment Regulations

Original provision New provision Comment
§545.31 (a),(b) 88§ 560.31(a), 560.3 Modified. Substance has been
moved into § 560.31(a);
definitions have been moved into
§560.3.
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§545.31 (c),(d)
§ 545.32(a)

§ 545.32(b) (1),(2)
§ 545.32(b) (3)-(6)

§ 545.32(C)

§ 545.32(d)

§ 545.33 Introductory
paragraph
§545.33(a)

§ 545.33(h)

§ 545.33(c) (1)-(3)
§ 545.33(C) (4),(5)
§545.33 (d),(e)

§ 545.33(f)

§ 545.34(a)

§ 545.34(b)

8§ 545.34(c)
§545.35

§ 545.36
§ 545.37
§545.38 (a),(h)
§ 545.38(c)

§ 545.39(a)

§ 545.39(b)

§ 545.40
§545.41

§ 545.42
§545.43
§545.44

§ 545.45(a)

§ 545.45(b)

§ 545.45 (c),(d)

§ 545.45(€)
§ 545.46(a)

§ 545.46(b)
introductory paragraph
and (b)(1)

§ 545.46(b)(2)

61 FR 50951, *

New provision
§560.31 (b),(c)
§560.30

§560.3

§560.3

§560.35

§560.220
§560.2
§560.33
§560.34
§560.30

§560.30
§560.30
§560.43
§560.30
§560.30

§560.30

§560.30

§560.30

§560.30

Comment
Modified.
Incorporated into lending and
investment powers chart.
Removed.
Removed, included as areasin
which state law is preempted
under § 560.2.
Substantially unchanged.
Removed.
Substantially unchanged.

Removed, included as areaiin
which state law is preempted
under § 560.2.

Removed.

Modified.

Removed.

Removed.

Modified.

Modified and reorganized.
Modified.

Modified.

Incorporated into lending and
investment powers chart.
Removed. Paragraphs (c) and (d)
to be incorporated into
guidance.

Removed.

Removed.

Incorporated into lending and
investment powers chart.
Incorporated into lending and
investment powers chart.
Modified.

Removed.

Incorporated into lending and
investment powers chart.
Incorporated into lending and
investment powers chart.
Incorporated into lending and
investment powers chart.
Removed.

Removed.

Incorporated into lending and
investment powers chart.

To beincorporated into
guidance.

Removed.

Incorporated into lending and
investment powers chart.
Incorporated into lending and
investment powers chart.

Removed.
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Original provision

§545.47

§ 545.48(a)
§ 545.48(b)
§ 545.49

§ 545.50(a)

§ 545.50(b)
§ 545.50(c)

§ 545.51(a)

§ 545.51(b)
§ 545.52

§ 545.53(a)

§ 545.53 (b)-(d)
§ 545.72 I ntroductory
paragraph

§545.72 (a),(b)

§ 545.72(c)

§ 545.73 Introductory
paragraph

§ 545.73 (a),(b)

§ 545.74 ()(1)(vi)

§ 545.75(a)

§ 545.75 (b),(C)
§ 545.75(d)
§545.78

§556.2
§556.3

§556.10

§563.93
§563.95
§563.97
§563.99

§563.100

§563.101

§563.160

§563.170 (a),(b)
§563.170(c)
introductory text
§563.170 (c)(1)-(10)
§563.170 (d),(e)
§563.172

61 FR 50951, *

New provision
§560.30

§560.120
§560.30
§560.30

§560.3
§560.30

§560.30

§560.30
§560.30

§560.41
§560.30

§560.42
§560.30
§560.43
§560.30
§560.40

§560.30. See also
§560.41.

§560.93
§560.121

§560.210
§560.100

§560.101
§560.160

§560.170

§560.172

Comment
Incorporated into lending and
investment powers chart.
Significantly changed.
Removed.
Incorporated into lending and
investment powers chart.
Incorporated into lending and
investment powers chart.
Substantially unchanged.
Incorporated into lending and
investment powers chart.
Incorporated into lending and
investment powers chart.
Removed.
Incorporated into lending and
investment powers chart.
Incorporated into lending and
investment powers chart.
Significantly changed.
Incorporated into lending and
investment powers chart.
Significantly changed.
Removed.
Incorporated into lending and
investment powers chart.
Modified.
Modified.
Incorporated into lending and
investment powers chart.
Modified.
Removed.
Significantly changed and
incorporated into lending and
investment powers chart.
Removed.
To beincorporated into
guidance.
To beincorporated into
guidance.
Redesignated with no changes.
Significantly changed.
Removed.
Redesignated and modified by
removing paragraph (a)(2) and
adding new paragraph (g).
Redesignated without change.
Redesignated without change.
Significantly changed.
Unchanged.
Modified.

Significantly changed.
Unchanged.
Unchanged.
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Original provision New provision Comment
§571.8 Removed.
§571.13 To beincorporated into
guidance.
§571.20 To be incorporated into
guidance.
§571.22 §560.110 Significantly changed.

IV. Administrative Procedure Act

Thisfinal rule results from the notice of proposed rulemaking OTS published on January 17, 1996. In addition to
the regulatory language proposed in that notice, OTS is today redesignating, without substantive change, other lending-
related regulations previously located in Part 563 into new Part 560. Pursuant to section 553(b) of the Administrative
Procedure Act, OTS hereby finds that good cause exists not to publish those provisions for public notice and comment.
They are merely being renumbered and grouped with other lending-related regulations for the convenience of users,
thus public notice and opportunity to comment are unnecessary.

V. Paperwork Reduction Act of 1995

Respondents/recordkeepers are not required to respond to this collection of information unless it displays a cur-
rently valid OMB control number.

The recordkeeping requirements contained in 12 CFR 560.170 and 563.170 of thisfinal rule have been submitted to
and approved by the Office of Management and Budget under OMB Control No. 1550-0078 in accordance with the
Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)).

In response to comments received, OTS has decided to adopt 12 CFR 560.35, which was not part of the proposal.
The reporting requirements contained in this section have been submitted to the Office of Management and Budget for
review.

Comments on all aspects of these information collections should be sent to the Office of Management and Budget,
Paperwork Reduction Project (1550), Washington, DC 20503 with copiesto OTS, 1700 G Street, NW., Washington,
DC 20552.

The recordkeeping requirements in thisfinal rule are found in 12 CFR 560.35, 560.170, and 563.170. The reporting
and recordkeeping requirements set forth in thisfinal rule are needed by OTS in order to supervise savings associations
and develop regulatory policy. The likely recordkeepers are OTS-regulated savings associations. Start-up coststo re-
spondents: None.

Records are to be maintained for the period of time respondent/recordkeeper owns the loan plus three years.
The burden estimates for new § 560.35 are as follows:

Estimated number of respondents: 120.

Estimated average annual burden hours per respondent: 1.

Estimated number of hours per response: 20 hours. [*50971]

Estimated number of total annual burden hours: 2,400 hours.

Sart-up costs to respondents; None.

V1. Executive Order 12866

The Director of OTS has determined that thisfinal rule does not constitute a"significant regulatory action” for the
purposes of Executive Order 12866.

VI1l. Regulatory Flexibility Act Analysis
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Pursuant to section 605(b) of the Regulatory Flexibility Act, OTS certifiesthat thisfinal rule will not have asig-
nificant economic impact on a substantial number of small entities. The final rule does not impose any additional bur-
dens or requirements upon small entities and reduces burdens on all savings associations. The regulations have been
reorganized to group all lending regulations together in a single part, which will make the regulations easier to locate
and use. A chart setting forth the lending and investment powers of savings associations, with accompanying statutory
citations, will make it easier for small savings associations to determine the scope of their lending authority. Loan
documentation requirements have been streamlined and should result in less paperwork for small associations holding
low-dollar amount, non-complex, loansin their portfolios.

VIIl. Unfunded Mandates Act of 1995

OTS has determined that the requirements of thisfinal rule will not result in expenditures by State, local, and tribal
governments, or by the private sector, of more than $ 100 million in any one year. Accordingly, a budgetary impact
statement is not required under section 202 of the Unfunded Mandates Act of 1995.

I X. Effective Date

Section 302 of CDRIA delays the effective date of regulations promulgated by the Federal banking agencies that
impose additional reporting, disclosure, or new requirements to the first day of the first calendar quarter following pub-
lication of thefinal rule. OTS believesthat CDRIA does not apply to thisfinal rule because it imposes no new burden. It
reduces regulatory burden in the lending and investment areas and provides added flexibility.

List of Subjects

12 CFR Part 545

Accounting, Consumer protection, Credit, Electronic funds transfers, Investments, Reporting and recordkeeping re-
guirements, Savings associations.

12 CFR Part 556

Savings associations.

12 CFR Part 560

Consumer protection, Investments, Manufactured homes, Mortgages, Reporting and recordkeeping requirements,
Savings associations, Securities.

12 CFR Part 563

Accounting, Advertising, Crime, Currency, Investments, Reporting and recordkeeping requirements, Savings asso-
ciations, Securities, Surety bonds.

12 CFR Part 566
Liquidity, Reporting and recordkeeping requirements, Savings associ ations.

12 CFR Part 571

Accounting, Conflicts of interest, Investments, Reporting and recordkeeping requirements, Savings associations.

12 CFR Part 590

Banks, banking, Loan programs-housing and community development, Manufactured homes, Mortgages, Savings
associations.

Accordingly, and under the authority of 12 U.S.C. 14623, the Office of Thrift Supervision amends chapter V, title
12, Code of Federa Regulations, as set forth below.

PART 545--OPERATIONS
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1. The authority citation for part 545 continues to read as follows:
Authority: 12 U.SC. 1462a, 1463, 1464, 1828.

88 545.31-545.43, 545.45-545.53 -- [Removed]
2. Sections 545.31 through 545.43 and 545.45 through 545.53 are removed.

88 545.72-545.73 -- [Removed]
3. Sections 545.72 and 545.73 are removed.

§ 545.74 -- [Amended]
4. Section 545.74 is amended by revising paragraph (c)(1)(vi) to read as follows:

§ 545.74 -- Service corpor ations.

* k k k%

(C * Kk %
(1)***

(vi) Commercial loans and participations therein.

* % % * %

§ 545.75 -- [Removed]
5. Section 545.75 is removed.

§ 545.78 -- [Removed]
6. Section 545.78 is removed.

PART 556--STATEMENTS OF POLICY
7. The authority citation for part 556 continuesto read as follows:
Authority: 5U.SC. 552, 559; 12 U.SC. 1464, 1701j-3; 15 U.SC. 1693-1693r.

88 556.2, 556.3, 556.10 -- [Removed]
8. Sections 556.2, 556.3, and 556.10 are removed.
9. Part 560 is added to read as follows:

PART 560--LENDING AND INVESTMENT

Sec.

560.1 General.

560.2 Applicability of law.

560.3 Definitions.

Subpart A--Lending and I nvestment Power sfor Federal Savings Associations

560.30 Genera lending and investment powers.
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560.31 Election regarding categorization of loans or investments and related calculations.
560.33 Late charges.

560.34 Prepayments.

560.35 Adjustments to home loans.

560.40 Commercial paper and corporate debt securities.

560.41 Leasing.

560.42 State and local government obligations.

560.43 Foreign assistance investments.

Subpart B--Lending and Investment Provisions Applicableto all Savings Associations
560.93 Lending limitations.

560.100 Real estate lending standards; purpose and scope.

560.101 Real estate lending standards.

560.110 Most favored lender usury preemption.

560.120 Letters of credit and other independent undertakings to pay against documents.
560.121 Investment in state housing corporations.

560.160 Asset classification.

560.170 Records for lending transactions.

560.172 Re-evaluation of real estate owned.

Subpart C--Alternative Mortgage Transactions

560.210 Disclosures for adjustable-rate mortgage loans, adjustment notices, and interest-rate caps.

560.220 Alternative Mortgage Parity Act.
Authority: 12 U.SC. 1462, 1462a, 1463, 1464, 1701j-3, 1828, 3803, 3806; 42 U.S.C. 4106.

§560.1 -- General.

Page 34

(a) Authority and scope. This part is being issued by OTS under its general rulemaking and supervisory authority
[*50972] under the Home Owners Loan Act (HOLA), 12 U.S.C. 1462 et seq. Subpart A of this part sets forth the lend-
ing and investment powers of Federal savings associations. Subpart B of this part contains saf ety-and-soundness based
lending and investment provisions applicable to al savings associations. Subpart C of this part addresses alternative

mortgages and appliesto all savings associations.

(b) General lending standards. Each savings association is expected to conduct its lending and investment activities
prudently. Each association should use lending and investment standards that are consistent with safety and soundness,
ensure adequate portfolio diversification and are appropriate for the size and condition of the institution, the nature and
scope of its operations, and conditionsin its lending market. Each association should adequately monitor the condition

of its portfolio and the adequacy of any collateral securing its loans.
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§560.2 -- Applicability of law.

(a) Occupation of field. Pursuant to sections 4(a) and 5(a) of the HOLA, 12 U.S.C. 1463(a), 1464(a), OTSis author-
ized to promulgate regulations that preempt state laws affecting the operations of federal savings associations when
deemed appropriate to facilitate the safe and sound operation of federal savings associations, to enable federal savings
associations to conduct their operations in accordance with the best practices of thrift institutions in the United States, or
to further other purposes of the HOLA. To enhance safety and soundness and to enable federal savings associationsto
conduct their operationsin accordance with best practices (by efficiently delivering low-cost credit to the public free
from undue regulatory duplication and burden), OTS hereby occupies the entire field of lending regulation for federal
savings associations. OTS intends to give federal savings associations maximum flexibility to exercise their lending
powers in accordance with auniform federal scheme of regulation. Accordingly, federal savings associations may ex-
tend credit as authorized under federal law, including this part, without regard to state laws purporting to regulate or
otherwise affect their credit activities, except to the extent provided in paragraph (c) of this section or § 560.110 of this
part. For purposes of this section, "state law" includes any state statute, regulation, ruling, order or judicial decision.

(b) Nustrative examples. Except as provided in 8 560.110 of this part, the types of state laws preempted by para-
graph (a) of this section include, without limitation, state laws purporting to impose requirements regarding:

(1) Licensing, registration, filings, or reports by creditors;

(2) The ability of acreditor to require or obtain private mortgage insurance, insurance for other collateral, or other
credit enhancements;

(3) Loan-to-valueratios;

(4) The terms of credit, including amortization of loans and the deferral and capitalization of interest and adjust-
ments to the interest rate, balance, payments due, or term to maturity of the loan, including the circumstances under
which aloan may be called due and payable upon the passage of time or a specified event external to the loan;

(5) Loan-related fees, including without limitation, initial charges, late charges, prepayment penalties, servicing
fees, and overlimit fees;

(6) Escrow accounts, impound accounts, and similar accounts;
(7) Security property, including leaseholds;
(8) Accessto and use of credit reports;

(9) Disclosure and advertising, including laws requiring specific statements, information, or other content to bein-
cluded in credit application forms, credit solicitations, billing statements, credit contracts, or other credit-related docu-
ments and laws requiring creditors to supply copies of credit reports to borrowers or applicants;

(10) Processing, origination, servicing, sale or purchase of, or investment or participation in, mortgages,
(11) Disbursements and repayments;

(12) Usury and interest rate ceilings to the extent provided in 12 U.S.C. 1735f-7a and part 590 of this chapter and
12 U.SC. 1463(g) and § 560.110 of this part; and

(13) Due-on-sale clauses to the extent provided in 12 U.S.C. 1701j-3 and part 591 of this chapter.

(c) Sate laws that are not preempted. State laws of the following types are not preempted to the extent that they
only incidentally affect the lending operations of Federal savings associations or are otherwise consistent with the pur-
poses of paragraph (@) of this section:

(1) Contract and commercial law;

(2) Real property law;

(3) Homestead laws specified in 12 U.S.C. 1462a(f);
(4) Tort law;

(5) Criminal law; and
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(6) Any other law that OTS, upon review, finds:

(i) Furthersavital state interest; and

(ii) Either has only an incidental effect on lending operations or is not otherwise contrary to the purposes expressed
in paragraph (a) of this section.
§560.3 -- Definitions.

For purposes of this part:

Consumer loans include loans for personal, family, or household purposes and loans reasonably incident thereto,
and may be made as either open-end or closed-end consumer credit, but do not include credit extended in connection
with credit cards nor bona fide overdraft loans.

Home loans include any loans made on the security of homes (including a unit of a condominium or cooperative),
combinations of homes and business property, farm residences, and combinations of farm residences and commercial
farm rea estate.

Loan commitment includes aloan in process, aletter of credit, or any other commitment to extend credit.

Real estate loan includes any loan for which a Federal savings association relies substantially upon the real estate
asthe primary security for the loan. A loan is made on the security of real estate if:

(1) The security property isreal estate pursuant to the law of the state in which the property is located;

(2) The security interest of the Federal savings association may be enforced as areal estate mortgage or its equiva-
lent pursuant to the law of the state in which the property is located;
(3) The security property is capable of separate appraisal; and

(4) With regard to a security property that is aleasehold or other interest for a period of years, the term of the inter-
est extends, or is subject to extension or renewal at the option of the Federal savings association for aterm of at least
five years following the maturity of the loan.

Subpart A--Lending and I nvestment Power sfor Federal Savings Associations

§560.30 -- General lending and investment powers.

Pursuant to section 5(c) of the HOLA, 12 U.S.C. 1464(c), a Federal savings association may make, invest in, pur-
chase, sdll, participate in, or otherwise deal in (including brokerage or warehousing) all loans and investments allowed
under section 5(c) of the HOLA including the following loans, extensions of credit, and investments, subject to the limi-
tations indicated and any such clarifying terms, conditions, or case-by-case limitations [*50973] as may be prescribed
from time to time by the Office by opinion, policy directive, order, or regulation:

Lending and Investment Powers Chart

Category HOLA Statutory Investment
authorization Limitations (notes contain
applicable regulatory
limitations)
Bankers bank stock 5(c)(4)(E) Same terms as applicable to
national banks.
Business development credit 5(c)(4)(A) The lesser of .5% of total
corporations outstanding loans or
$ 250,000.
Commercial loans 5(C)(2)(A) 10% of total assets.
Commercial paper and corporate 5(c)(2)(D) Up to 30% of total assets. fnl
debt securities fn2
Community development loans 5(c)(3)(B) 5% of total assets, provided
and equity investments equity investments do not
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Category

Construction loans without
security

Consumer loans

Credit cards

Depositsin insured depository
institutions

Education loans

Federal government and
government-sponsored
enterprise securities and
instruments

Finance leasing

Foreign assistance investments
General leasing

Home improvement loans
Home (residential) loans fn8
HUD-insured or guaranteed
investments

Insured loans

Liquidity investments

L oans secured by deposit
accounts

Loansto financia
institutions, brokers, and
dedlers

Manufactured home loans
Mortgage-backed securities
National Housing Partnership
Corporation and related
partnerships and joint
ventures

Nonconforming loans
Nonresidential real property
loans
Small-business-related
securities

State and local government
obligations

State housing corporations
Transaction account loans,
including overdrafts

Notes.
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Lending and Investment Powers Chart

HOLA
authorization

5()(3)(D)

5(c)(2)(D)

S(b)(4)
5D

5(C)(3)(A)
5(C)(1)(C)
5(c)(1)(D)
5(C)(1)(E)
S(c)(1)(F)
5(c)(1)(B)
5(c)(2)(A)
5(c)(2)(B)
5(c)(2)(D)
S(c)(4)(C)
5(c)(2)(C)
5(©)(D(J)

5(c)(1)(B)
5(©)(D)(O)

5(C)(1)(1)
S(C)(1)(K)
5(c)(1)(M)
S(C)(1)(A)
S(e)(D)(L)
5(©)(D(J)

5(C)(1)(R)
5(C)(D(N)

5(c)(3)(C)
5(c)(2)(B)

S(e)(1)(S)
5(C)(D)(H)

5(C)(1)(P)
5(C)(D(A)

Statutory Investment
Limitations (notes contain
applicable regulatory
limitations)
exceed 2% of total assets. fn3
In the aggregate, the greater
of total capital or 5% of
total assets.
Up to 35% of total assets. fnl
fnd
None. fn5
None. fn5

5% of total assets.
None. fn5

Based on purpose and property
financed. fn6

1% of total assets. fn7
10% of assets. fn6
None. fn5

None. fn5 fn9

None. fn5

None. fn5

None. fn5
None. fn5 fn10

None. fn5 fn1l
None. fn5 fn12

None. fn5
None. fn5

5% of total assets.
400% of total capital. fnl3

None. fn5
None. fn5 fn14

None. fn5 fnl5
None. fn5 fnl16
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fnl For purposes of determining a Federal savings association's percentage of assets limitation, investment in
commercia paper and corporate debt securities must be aggregated with the Federal savings association'sinvestment in
consumer loans.

fn2 A Federal savings association may invest in commercial paper and corporate debt securities, which includes
corporate debt securities convertible into stock, subject to the provisions of § 560.40 of this part.

fn3 The 2% of assets limitation is a sublimit for investments within the overall 5% of assets limitation on commu-
nity development loans and investments. The qualitative standards for such loans and investments are set forth in
HOLA section 5(c)(3)(B), as explained in an opinion of the OTS Chief Counsel dated May 10, 1995 (available upon
request at the address set forth in 8 516.1(a) of this chapter).

fnd Amounts in excess of 30% of assets, in aggregate, may be invested only in loans made by the association di-
rectly to the original obligor and for which no finder's or referral fees have been paid. A Federal savings association
may include loans to dealers in consumer goods to finance inventory and floor planning in the total investment made
under this section.

fn5 While there is no statutory limit on certain categories of loans and investments, including credit card loans,
home improvement loans, and deposit account loans, OTS may establish an individual limit on such loans or invest-
ments if the association's concentration in such loans or investments presents a safety and soundness concern.

fn6 A Federal savings association may engage in leasing activities subject to the provisions of § 560.41 of this part.

fn7 This 1% of assets limitation applies to the aggregate outstanding investments made under the Foreign Assis-
tance Act and in the capital of the Inter-American Savings and L oan Bank. Such investments may be made subject to
the provisions of § 560.43 of this part.

fn8 A home (or residential) loan includes loans secured by one-to-four family dwellings, multi-family residential
property and loans secured by a unit or units of a condominium or housing cooperative.

fn9 A Federal savings association may make home |oans subject to the provisions of 88 560.33, 560.34 and 560.35
of this part.

fn10 Loans secured by savings accounts and other time deposits may be made without limitation, provided the Fed-
eral savings association obtains alien on, or a pledge of, such accounts. Such loans may not exceed the withdrawable
amount of the account.

fnll A Federal savings association may only invest in these loans if they are secured by obligations of, or by obli-
gations fully guaranteed as to principal and interest by, the United States or any of its agencies or instrumentalities, the
borrower isafinancial institution insured by the Federal Deposit Insurance Corporation or is a broker or dealer regis-
tered with the Securities and Exchange Commission, and the market value of the securities for each loan at least equals
the amount of the loan at the time it is made.

fn12 If the wheels and axles of the manufactured home have been removed and it is permanently affixed to afoun-
dation, aloan secured by a combination of a manufactured home and devel oped residential Iot on which it sits may be
treated as a home loan.

fn13 Without regard to any limitations of this part, a Federal savings association may make or invest in the fully in-
sured or guaranteed portion of nonresidential real estate loans insured or guaranteed by the Economic Devel opment
Administration, the Farmers Home Administration, or the Small Business Administration. Unguaranteed portions of
guaranteed loans must be aggregated with uninsured loans when determining an association's compliance with the
400% of capital limitation for other real estate |oans.

fn14 This category includes obligations issued by any state, territory, or possession of the United States or political
subdivision thereof (including any agency, corporation, or instrumentality of a state or political subdivision), subject to
§560.42 of this part.

fn15 A Federal savings association may invest in state housing corporations subject to the provisions of § 560.121
of this part.
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fn16 Payments on accounts in excess of the account balance (overdrafts) on commercia deposit or transaction ac-
counts shall be considered commercial loans for purposes of determining the association's percentage of assets limita-
tion.

§ 560.31 -- Election regarding categorization of loansor investments and related calculations.

(a) If aloan or other investment is authorized under more than one section of the HOLA, as amended, or this part, a
Federal savings association may designate under which section the loan or investment has been made. Such aloan or
investment may be apportioned among appropriate categories, and may be moved, in whole or part, from one category
to another. A loan commitment shall be counted as an investment and included in total assets of a Federal savings asso-
ciation for purposes of calculating compliance with HOLA section 5(c)'s investment limitations only to the extent that
funds have been advanced and not repaid pursuant to the commitment.

(b) Loans or portions of loans sold to athird party shall be included in the calculation of a percentage-of-assets or
percentage-of-capital investment limitation only to the extent they are sold with recourse.

(c) A Federal savings association may make aloan secured by an assignment of loans to the extent that it could,
under applicable law and regulations, make or purchase the underlying assigned loans.

§560.33 -- Late charges.

A Federal savings association may include in a home loan contract a provision authorizing the imposition of alate
charge with respect to the payment of any delinquent periodic payment. With respect to any loan made after July 31,
1976, on the security of a home occupied or to be occupied by the borrower, no late charge, regardless of form, shall be
assessed or collected by a Federal savings association, unless any hilling, coupon, or notice the Federal savings associa-
tion may provide regarding installment payments due on the loan discloses the date after which the charge may be as-
sessed. A Federal savings association may not impose a late charge more than one time for late payment of the same
installment, and any installment payment made by the borrower shall be applied to the longest outstanding installment
due. A Federa savings association shall not assess a late charge as to any payment received by it within fifteen days
after the due date of such payment. No form of such late charge permitted by this paragraph shall be considered asin-
terest to the Federal savings association and the Federal savings association shall not deduct late charges from the regu-
lar periodic installment payments on the loan, but must collect them as such from the borrower.

§560.34 -- Prepayments.

Any prepayment on areal estate loan must be applied directly to reduce the principal balance on the loan unless the
loan contract or the borrower specifies otherwise. Subject to the terms of the loan contract, a Federal savings association
may impose afee for any prepayment of aloan.

§ 560.35 -- Adjustmentsto homeloans.

(a) For any home loan secured by borrower-occupied property, or property to be occupied by the borrower, adjust-
ments to the interest rate, payment, balance, or term to maturity must comply with the limitations of this section and the
disclosure and notice requirements of § 560.210 of this part.

(b) Adjustmentsto the interest rate shall correspond directly to the movement of an index satisfying the require-
ments of paragraph (d) of this section. A Federal savings association also may increase the interest rate pursuant to a
formula or schedule that specifies the amount of the increase, the time at which it may be made, and which is set forth in
the loan contract. A Federal savings association may decrease the interest rate at any time.

(c) Adjustments to the payment and the loan balance that do not reflect an interest-rate adjustment may be made if:
(1) The adjustments reflect a change in an index that may be used pursuant to paragraph (d) of this section;

(2) In the case of a payment adjustment, the adjustment reflects a change in the loan balance or is made pursuant to
aformula, or to a schedule specifying the percentage or dollar change in the payment as set forth in the loan contract; or

(3) In the case of an open-end line-of-credit loan, the adjustment reflects an advance taken by the borrower under
the line-of-credit and is permitted by the loan contract.
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(d)(1) Any index used must be readily available and independently verifiable. If set forth in the loan contract, an as-
sociation may use any combination of indices, a moving average of index values, or more than one index during the
term of aloan.

(2) Except as provided in paragraph (d)(3) of this section, any index used must be anational or regional index.

(3) A Federal savings association may use an index not satisfying the requirements of paragraph (d)(2) of this sec-
tion 30 days after filing anotice in accordance with § 516.1(c) of this chapter unless, within that 30-day period, OTS
has notified the association that the notice presents supervisory concerns or raises significant issues of law or policy. If
OTS does notify the association of such concerns or issues, the Federal savings association may not use such an index
unless and until it applies for and receives OTS's prior written approval in accordance with § 516.1(c) of this chapter.

§560.40 -- Commercial paper and cor por ate debt securities.

Pursuant to HOLA section 5(c)(2)(D), a Federal savings association may invest in, sell, or hold commercia paper
and corporate debt securities subject to the provisions of this section.

(a) Limitations. (1) Commercial paper must be:

(i) Asof the date of purchase, rated in either one of the two highest categories by at least two nationally recognized
investment ratings services as shown by the most recently published rating made of such investments; or

(it) If unrated, guaranteed by a company having outstanding paper that is rated as provided in paragraph (a)(1)(i) of
this section.

(2) Corporate debt securities must be:

(i) Securities that may be sold with reasonable promptness at a price that corresponds reasonably to their fair value;
and

(i) Rated in one of the four highest categories by a nationally recognized investment ratings service at its most re-
cently published rating before the date of purchase of the security.

(3) A Federal savings association's total investment in the commercial paper and corporate debt securities of any
one issuer, or issued by any one [*50975] person or entity affiliated with such issuer, together with other loans, shall
not exceed the general lending limitations contained in § 560.93(c) of this part.

(4) Investmentsin corporate debt securities convertible into stock are subject to the following additional limita-
tions:

(i) The purchase of securities convertible into stock at the option of the issuer is prohibited;

(i) At the time of purchase, the cost of such securities must be written down to an amount that represents the in-
vestment value of the securities considered independently of the conversion feature; and

(iii) Federal savings associations are prohibited from exercising the conversion feature.

(5) A Federal savings association shall maintain information in its files adequate to demonstrate that it has exer-
cised prudent judgment in making investments under this section.

(b) Notwithstanding the limitations contained in this section, the Office may permit investment in corporate debt
securities of another savings association in connection with the purchase or sale of a branch office or in connection with
a supervisory merger or acquisition.

§560.41 -- Leasing.

(a) Permissible activities. Subject to the limitations of this section, a Federal savings association may engagein
leasing activities. These activities include becoming the legal or beneficial owner of tangible personal property or real
property for the purpose of leasing such property, obtaining an assignment of alessor'sinterest in alease of such prop-
erty, and incurring obligations incidental to its position as the legal or beneficial owner and lessor of the leased property.

(b) Definitions. For the purposes of this section:
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(1) The term net lease means a lease under which the Federal savings association will not, directly or indirectly,
provide or be obligated to provide for:

(i) The servicing, repair or maintenance of the leased property during the lease term;

(i) The purchasing of parts and accessories for the leased property, except that improvements and additions to the
leased property may be leased to the lessee upon its request in accordance with the full-payout requirements of para-
graph (c)(2)(i) of this section;

(i) The loan of replacement or substitute property while the leased property is being serviced;

(iv) The purchasing of insurance for the lessee, except where the lessee has failed to discharge a contractual obliga-
tion to purchase or maintain insurance; or

(v) The renewal of any license, registration, or filing for the property unless such action by the Federal savings as-
sociation is necessary to protect its interest as an owner or financier of the property.

(2) The term full-payout lease means a lease transaction in which any unguaranteed portion of the estimated resid-
ual value relied on by the association to yield the return of its full investment in the leased property, plus the estimated
cost of financing the property over the term of the lease, does not exceed 25% of the original cost of the property to the
lessor. In general, alease will qualify as afull-payout lease if the scheduled payments provide at least 75% of the prin-
cipal and interest payments that a lessor would receive if the finance |ease were structured as a market-rate loan.

(3) The term realization of investment means that a Federal savings association that entersinto alease financing
transaction must reasonably expect to realize the return of its full investment in the leased property, plus the estimated
cost of financing the property over the term of the lease from:

() Rentdls;
(i) Estimated tax benefits, if any; and
(ii1) The estimated residual value of the property at the expiration of the term of the lease.

(c) Finance leasing -(1) Investment limits. A Federal savings association may exercise its authority under HOLA
sections 5(c)(1)(B) (residentia real estate loans), 5(c)(2)(A) (commercial, business, corporate or agricultural |oans),
5(c)(2)(B) (nonresidential real estate loans), and 5(c)(2)(D) (consumer loans) by conducting leasing activities that are
the functional equivalent of loans made under those HOLA sections. These activities are commonly referred to asfi-
nancing leases. Such financing leases are subject to the same investment limits that apply to loans made under those
sections. For example, afinancing lease of tangible personal property made to a natural person for personal, family or
household purposesis subject to al limitations applicable to the amount of a Federal savings association's investment in
consumer loans. A financing lease made for commercial, corporate, business, or agricultural purposesis subject to all
limitations applicable to the amount of a Federal savings association's investment in commercial loans. A financing
lease of residential or nonresidential real property is subject to all limitations applicable to the amount of a Federal sav-
ings association's investment in these types of real estate loans.

(2) Functional equivalent of lending. To qualify asthe functional equivalent of aloan:

(i) The lease must be a net, full-payout lease representing a non-cancelable obligation of the lessee, notwithstanding
the possible early termination of the lease;

(i) The portion of the estimated residual value of the property relied upon by the lessor to satisfy the requirements
of afull-payout lease must be reasonable in light of the nature of the leased property and all relevant circumstances so
that realization of the lessor's full investment plus the cost of financing the property depends primarily on the creditwor-
thiness of the lessee, and not on the residual market value of the leased property; and

(i) At the termination of afinancing lease, either by expiration or default, property acquired must be liquidated or
released on a net basis as soon as practicable. Any property held in anticipation of re-leasing must be reevaluated and
recorded at the lower of fair market value or book value.

(d) General leasing. Pursuant to section 5(c)(2)(C) of the HOLA, a Federal savings association may invest in tangi-
ble personal property, including vehicles, manufactured homes, machinery, equipment, or furniture, for the purpose of
leasing that property. In contrast to financing leases, lease investments made under this authority need not be the func-
tional equivalent of loans.
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(e) Leasing salvage powers. If, in good faith, a Federal savings association believes that there has been an unantici-
pated change in conditions that threatens its financial position by significantly increasing its exposure to loss, it may:

(1) Asthe owner and lessor, take reasonable and appropriate action to salvage or protect the value of the property
or itsinterest arising under the lease;

(2) Asthe assignee of alessor'sinterest in alease, become the owner and lessor of the leased property pursuant to
its contractual right, or take any reasonable and appropriate action to salvage or protect the value of the property or its
interest arising under the lease; or

(3) Include any provisionsin alease, or make any additional agreements, to protect its financial position or invest-
ment in the circumstances set forth in paragraphs (€)(1) and (€)(2) of this section. [*50976]
§560.42 -- State and local government obligations.

Pursuant to HOLA section 5(c)(1)(H), a Federal savings association may invest in obligations issued by any state,
territory, possession, or political subdivision thereof, subject to the following conditions:

(8) A Federal savings association may not invest more than 10% of its total capital in obligations of any one issuer,
exclusive of general obligations of the issuer.

(b) Except as provided in paragraph (c) of this section, the obligations must:

(1) Continue to hold one of the four highest national investment grade ratings; or

(2) Must be issued by a public housing agency and backed by the full faith and credit of the United States.

(c) Notwithstanding the limitations in paragraph (b) of this section, a Federal savings association may invest:

(2) In the aggregate, up to one percent of its assetsin the obligations of a state, territory, possession, or political
subdivision in which the association's home office or a branch officeis located; or

(2) In any obligations approved by the Office.

§ 560.43 -- Foreign assistance investments.

Pursuant to HOL A section 5(c)(4)(C), a Federal savings association may make foreign assistance investmentsin an
aggregate amount not to exceed one percent of its assets, subject to the following conditions:

(a) For any investment made under the Foreign Assistance Act, the loan agreement shall specify what constitutes an
event of default, and provide that upon default in payment of principal or interest under such agreement, the entire
amount of outstanding indebtedness thereunder shall become immediately due and payable, at the lender's option. Addi-
tionally, the contract of guarantee shall cover 100% of any loss of investment thereunder, except for any portion of the
loan arising out of fraud or misrepresentation for which the party seeking payment is responsible, and provide that the
guarantor shall pay for any such lossin U.S. dollars within a specified reasonable time after the date of application for
payment.

(b) To make any investmentsin the share capital and capital reserve of the Inter-American Savings and Loan Bank,
a Federal savings association must be adequately capitalized and have adequate allowances for loan and lease losses.
The Federal savings association's aggregate investment in such capital or capital reserve, including the amount of any
obligations undertaken to provide said Bank with reserve capital in the future (call-able capital), must not, as aresult of
such investment, exceed the lesser of one-quarter of 1% of its assets or $ 100,000.

Subpart B--Lending and I nvestment Provisions Applicable to all Savings Associations

§560.93 -- Lending limitations.

(a) Scope. This section applies to all loans and extensions of credit made by a savings association and its subsidiar-
ies. This section does not apply to loans made by a savings association to its subsidiaries or to its affiliates. The terms
subsidiary and affiliate have the same meanings as those terms are defined in § 563.41 of this chapter.

(b) Definitions. In applying these lending limitations, savings associations shall apply the definitions and interpreta-
tions promulgated by the Office of the Comptroller of the Currency consistent with 12 U.S.C. 84. See 12 CFR part 32.
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In applying these definitions, pursuant to 12 U.S.C. 1464, savings associations shall use the terms savings association,
savings associations, and savings association's in place of the terms national bank and bank, banks, and bank's, respec-
tively. For purposes of this section:

(1) The term one borrower has the same meaning as the term person set forth at 12 CFR part 32. It also includes, in
addition to the definition cited therein, afinancial institution as defined at § 561.19 of this chapter.

(2) The term company means a corporation, partnership, business trust, association, or similar organization and,
unless specifically excluded, the term company includes a savings association and a bank.

(3) Contractual commitment to advance funds has the meaning set forth in 12 CFR part 32.

(4) Loans and extensions of credit has the meaning set forth in 12 CFR part 32, and includes investments in com-
mercial paper and corporate debt securities. The Office expressly reservesits authority to deem other arrangements that
are, in substance, loans and extensions of credit to be encompassed by this term.

(5) Theterm loans as used in the phrase Loans to one borrower to finance the sale of real property acquired in sat-
isfaction of debts previously contracted for in good faith does not include an association's taking of a purchase money
mortgage note from the purchaser provided that:

(i) No new funds are advanced by the association to the borrower; and
(i) The association is not placed in a more detrimental position as aresult of the sale.

(6) The term fully phased-in capital standards means the capital standards that will be in effect at the expiration of
all statutory and regulatory phase-in requirements set forth in 12 U.S.C. 1464(t) and 88 567.2, 567.5, and 567.9 of this
chapter.

(7) Readily marketable collateral has the meaning set forth in 12 CFR part 32.

(8) Residential housing units has the same meaning as the term residential real estate set forth in § 541.23 of this
chapter. The term to devel op includes the various phases necessary to produce housing units as an end product, to in-
clude: acquisition, development and construction; development and construction; construction; rehabilitation; or con-
version. The term domestic includes units within the fifty states, the District of Columbia, Puerto Rico, the Virgin Is-
lands, Guam, and the Pacific Islands.

(9) Single family dwelling unit has the meaning set forth in § 541.20 of this chapter.
(10) A standby letter of credit has the meaning set forth in 12 CFR part 32.
(11) Unimpaired capital and unimpaired surplus means-

(i) A savings association's core capital and supplementary capital included in itstotal capital under part 567 of this
chapter; plus

(if) The balance of a savings association's allowance for loan and lease |osses not included in supplementary capital
under part 567 of this chapter; plus

(iif) The amount of a savings association's loans to, investments in, and advances to subsidiaries not included in
calculating core capital under part 567 of this chapter.

(c) General limitation. Section 5200 of the Revised Statutes (12 U.S.C. 84) shall apply to savings associationsin
the same manner and to the same extent asit applies to national banks. This statutory provision and lending limit regula-
tions and interpretations promulgated by the Office of the Comptroller of the Currency pursuant to a rulemaking con-
ducted in accordance with the provisions of the Administrative Procedure Act, 5 U.S.C. 553 et seqg. (including the regu-
lations appearing at 12 CFR part 32) shall apply to savings associations in the same manner and to the same extent as
these provisions apply to national banks:

(1) Thetotal loans and extensions of credit by a savings association to one borrower outstanding at one time and
not fully secured, as determined in the same manner as determined under 12 [*50977] U.SC. 84(a)(2), by collatera
having amarket value at least equal to the amount of the loan or extension of credit shall not exceed 15 percent of the
unimpaired capital and unimpaired surplus of the association.
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(2) Thetota loans and extensions of credit by a savings association to one borrower outstanding at one time and
fully secured by readily marketable collateral having a market value, as determined by reliable and continuously avail-
able price quotations, at least equal to the amount of the funds outstanding shall not exceed 10 per centum of the unim-
paired capital and unimpaired surplus of the association. This limitation shall be separate from and in addition to the
limitation contained in paragraph (c)(1) of this section.

(d) Exceptions to the general limitation -(1) $ 500,000 exception. If a savings association's aggregate lending limi-
tation cal culated under paragraphs (c)(1) and (c)(2) of this section is less than $ 500,000, notwithstanding this aggregate
limitation in paragraphs (c)(1) and (c)(2) of this section, such savings association may have total loans and extensions of
credit, for any purpose, to one borrower outstanding at one time not to exceed $ 500,000.

(2) Satutory exceptions. The exceptions to the lending limits set forth in 12 U.S.C. 84 and 12 CFR part 32 are ap-
plicable to savings associations in the same manner and to the extent as they apply to national banks.

(3) Loans to develop domestic residential housing units. Subject to paragraph (d)(4) of this section, a savings asso-
ciation may make loans to one borrower to develop domestic residential housing units, not to exceed the lesser of $
30,000,000 or 30 percent of the savings association's unimpaired capital and unimpaired surplus, including all amounts
loaned under the authority of the General Limitation set forth under paragraphs (c)(1) and (c)(2) of this section, pro-
vided that:

(i) Thefinal purchase price of each single family dwelling unit the development of which is financed under this
paragraph (d)(3) does not exceed $ 500,000;

(i) The savings association is, and continues to be, in compliance with its fully phased-in capital standards, as de-
fined in paragraph (b)(6) of this section;

(iii) OTS permits, subject to conditions it may impose, the savings association to use the higher limit set forth under
this paragraph (d)(3). A savings association that meets the requirements of paragraphs (d)(3) (i), (ii), (iv) and (v) of this
section and that meets the requirements for "expedited treatment” under § 516.3(a) of this chapter may use the higher
limit set forth under this paragraph (d)(3) if the savings association has filed a notice with OTS that it intends to use the
higher limit at least 30 days prior to the proposed use. A savings association that meets the requirements of paragraphs
(d)(3) (i), (ii), (iv) and (v) of this section and that meets the requirements for "standard treatment” under § 516.3(b) of
this chapter may use the higher limit set forth under this paragraph (d)(3) if the savings association has filed a notice
with OTS and an order has been issued permitting the savings association to use the higher limit;

(iv) Loans made under this paragraph (d)(3) to al borrowers do not, in aggregate, exceed 150 percent of the savings
association's unimpaired capital and unimpaired surplus; and

(v) Such loans comply with the applicable loan-to-value requirements that apply to Federal savings associations.

(4) The authority of a savings association to make aloan or extension of credit under the exception in paragraph
(d)(3) of this section ceasesimmediately upon the association's failure to comply with any one of the requirements set
forth in paragraph (d)(3) of this section or any condition(s) set forth in a Director's order under paragraph (d)(3)(iii) of
this section.

(5) Notwithstanding the limit set forth in paragraphs (c)(1) and (¢)(2) of this section, a savings association may in-
vest up to 10 percent of unimpaired capital and unimpaired surplusin the obligations of one issuer evidenced by:

(i) Commercial paper rated, as of the date of purchase, as shown by the most recently published rating by at least
two nationally recognized investment rating servicesin the highest category; or

(i) Corporate debt securities that may be sold with reasonable promptness at a price that corresponds reasonably to
their fair value, and that are rated in one of the two highest categories by a nationally recognized investment rating ser-
vicein its most recently published ratings before the date of purchase of the security.

(e) Loans to finance the sale of REO. A savings association's |oans to one borrower to finance the sale of real prop-
erty acquired in satisfaction of debts previoudly contracted for in good faith shall not, when aggregated with all other
loans to such borrower, exceed the General Limitation in paragraph (c)(1) of this section.

(f) Calculating compliance and recordkeeping. (1) The amount of an association's unimpaired capital and unim-
paired surplus pursuant to paragraph (b)(11) of this section shall be calculated as of the association's most recent peri-
odic report required to be filed with OTS prior to the date of granting or purchasing the loan or otherwise creating the
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obligation to repay funds, unless the association knows, or has reason to know, based on transactions or events actually
completed, that such level has changed significantly, upward or downward, subsegquent to filing of such report.

(2) If asavings association or subsidiary thereof makes aloan or extension of credit to any one borrower, as defined
in paragraph (b)(1) of this section, in an amount that, when added to the total balances of all outstanding loans owed to
such association and its subsidiary by such borrower, exceeds the greater of $ 500,000 or 5 percent of unimpaired capi-
tal and unimpaired surplus, the records of such association or its subsidiary with respect to such loan shall include
documentation showing that such loan was made within the limitations of paragraphs (c) and (d) of this section; for the
purpose of such documentation such association or subsidiary may require, and may accept in good faith, a certification
by the borrower identifying the persons, entities, and interests described in the definition of one borrower in paragraph
(b)(1) of this section.

(9) [Reserved]

(h) More stringent restrictions. The Director may impose more stringent restrictions on a savings association's
loans to one borrower if the Director determines that such restrictions are necessary to protect the safety and soundness
of the savings association.

Appendix to § 560.93--I nter pretations

Section 560.93-100 Interrelation of General Limitation With Exception for Loans To Develop Domestic Residential
Housing Units

1. The § 560.93(d)(3) exception for loans to one person to develop domestic residential housing unitsis character-
ized in the regulation as an "aternative" limit. This exceptional $ 30,000,000 or 30 percent limitation does not operate
in addition to the 15 percent General Limitation or the 10 percent additional amount an association may loan to one
borrower secured by readily marketable collateral, but serves as the uppermost limitation on a savings association's
lending to any one person once an association employs this exception. An example will illustrate the Office's interpreta-
tion of the application of thisrule:

Example: Savings Associations A'slending limitation as calculated under the 15 percent General Limitationis $
800,000. If Association A lends'Y $ 800,000 for commercial purposes, Association A cannot lend Y an additional $
1,600,000, or 30 percent of capital and surplus, to develop [*50978] residential housing units under the paragraph
(d)(3) exception. The (d)(3) exception operates as the uppermost limitation on all lending to one borrower (for associa-
tions that may employ this exception) and includes any amounts loaned to the same borrower under the General Limi-
tation. Association A, therefore, may lend only an additional $ 800,000 to Y, provided the paragraph (d)(3) prerequi-
sites have been met. The amount loaned under the authority of the General Limitation ($ 800,000), when added to the
amount loaned under the exception ($ 800,000), yields a sum that does not exceed the 30 percent uppermost limitation
($ 1,600,000).

2. Thisresult does not change even if the facts are altered to assume that some or all of the $ 800,000 amount of
lending permissible under the General Limitation's 15 percent basket is not used, or is devoted to the devel opment of
domestic residential housing units.

In other words, using the above example, if Association A lends 'Y $ 400,000 for commercial purposes and $
300,000 for residential purposes-both of which would be permitted under the Association's $ 800,000 General Limita-
tion-Association A's remaining permissible lending to Y would be: first, an additional $ 100,000 under the Genera
Limitation, and then another $ 800,000 to devel op domestic residential housing unitsif the Association meets the para-
graph (d)(3) prerequisites. (The latter is $ 800,000 because in no event may the total lending to Y exceed 30 percent of
unimpaired capital and unimpaired surplus). If Association A did not lend Y the remaining $ 100,000 permissible under
the General Limitation, its permissible loans to develop domestic residential housing units under paragraph (d)(3) would
be $ 900,000 instead of $ 800,000 (the total loansto Y would still equal $ 1,600,000).

3. In short, under the paragraph (d)(3) exception, the 30 percent or $ 30,000,000 limit will always operate as the
uppermost limitation, unless of course the association does not avail itself of the exception and merely relies upon its
General Limitation.

Section 560.93-101 I nterrel ationship Between the General Limitation and the 150 Percent Aggregate Limit on Loans to
all Borrowers To Develop Domestic Residential Housing Units
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1. The Office has already received numerous questions regarding the allocation of |oans between the different lend-
ing limit "baskets," i.e., the 15 percent General Limitation basket and the 30 percent Residential Development basket. In
general, the inquiries concern the manner in which an association may "move" aloan from the General Limitation bas-
ket to the Residential Development basket. The following example isintended to provide guidance:

Example: Association A's General Limitation under section 5(u)(1) is$ 15 million. In January, Association A
makes a$ 10 million loan to Borrower to develop domestic residential housing units. At the time the loan was made,
Association A had not received approval under a Director order to avail itself of the residential development exception
to lending limits. Therefore, the $ 10 million loan is made under Association A's General Limitation.

2. In June, Association A receives authorization to lend under the Residential Development exception. In July, As-
sociation A lends $ 3 million to Borrower to develop domestic residential housing units. In August, Borrower seeks an
additional $ 12 million commercial loan from Association A. Association A cannot make the loan to Borrower, how-
ever, because it already has an outstanding $ 10 million loan to Borrower that counts against Association A's General
Limitation of $ 15 million. Thus, Association A may lend only up to an additional $ 5 million to Borrower under the
General Limitation.

3. However, Association A may be able to reallocate the $ 10 million loan it made to Borrower in January to its
Residential Development basket provided that: (1) Association A has obtained authority under a Director's order to avail
itself of the additional lending authority for residential development and maintains compliance with all prerequisitesto
such lending authority; (2) the original $ 10 million loan made in January constitutes aloan to develop domestic resi-
dential housing units as defined; and (3) the housing unit(s) constructed with the funds from the January loan remain in
a stage of "development" at the time Association A reallocates the loan to the domestic residential housing basket. The
project must be in a stage of acquisition, development, construction, rehabilitation, or conversion in order for the loan to
be reallocated.

4., If Association A is able to reallocate the $ 10 million loan made to Borrower in January to its Residential Devel-
opment basket, it may make the $ 12 million commercial loan requested by Borrower in August. Once the January loan
is reallocated to the Residential Development basket, however, the $ 10 million loan counts towards Association's 150
percent aggregate limitation on loansto all borrowers under the residential development basket (section

SW@A)HIV)).

5. If Association A reallocates the January loan to its domestic residential housing basket and makes an additional $
12 million commercial loan to Borrower, Association A's totals under the respective limitations would be: $ 12 million
under the General Limitation; and $ 13 million under the Residential Development limitation. The full $ 13 million
residential development loan counts toward Association A's aggregate 150 percent limitation.
§560.100 -- Real estate lending standards; purpose and scope.

This section, and § 560.101 of this subpart, issued pursuant to section 304 of the Federal Deposit Insurance Corpo-
ration Improvement Act of 1991, 12 U.S.C. 1828(0), prescribe standards for real estate lending to be used by savings
associations and al their includable subsidiaries, as defined in 12 CFR 567.1(1), over which the savings associations
exercise control, in adopting internal real estate lending policies.

§560.101 -- Real estate lending standards.

(a) Each savings association shall adopt and maintain written policies that establish appropriate limits and standards
for extensions of credit that are secured by liens on or interestsin real estate, or that are made for the purpose of financ-
ing permanent improvements to real estate.

(b) (1) Real estate lending policies adopted pursuant to this section must:

(i) Be consistent with safe and sound banking practices;

(i) Be appropriate to the size of the ingtitution and the nature and scope of its operations; and
(iii) Be reviewed and approved by the savings association's board of directors at least annually.
(2) Thelending policies must establish:

(i) Loan portfolio diversification standards;
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(if) Prudent underwriting standards, including loan-to-value limits, that are clear and measurable;
(iii) Loan administration procedures for the savings association's real estate portfolio; and

(iv) Documentation, approval, and reporting requirements to monitor compliance with the savings association's real
estate lending policies.

(c) Each savings association must monitor conditionsin the real estate market in itslending areato ensure that its
real estate lending policies continue to be appropriate for current market conditions.

(d) The real estate lending policies adopted pursuant to this section should reflect consideration of the Interagency
Guidelines for Real Estate Lending Policies established by the Federal bank and thrift supervisory agencies.
Appendix to § 560.101--I nteragency Guidelinesfor Real Estate L ending Policies

The agencies regulations require that each insured depository institution adopt and maintain awritten policy that
establishes appropriate limits and standards for all extensions of credit that are secured by liens on or interestsin real
estate or made for the purpose of financing the construction of a building or other improvements. nl1 These guidelines
areintended to assist institutions in the formulation and maintenance of areal estate lending policy that is appropriate to
the size of the institution and the nature and [*50979] scope of itsindividual operations, as well as satisfiesthe re-
quirements of the regulation.

n1 The agencies have adopted a uniform rule on real estate lending. See 12 CFR Part 365 (FDIC); 12 CFR Part
208, Subpart C (FRB); 12 CFR Part 34, Subpart D (OCC); and 12 CFR 560.100-560.101 (OTS).

Each institution's policies must be comprehensive, and consistent with safe and sound lending practices, and must
ensure that the institution operates within limits and according to standards that are reviewed and approved at least an-
nually by the board of directors. Real estate lending is an integral part of many institutions' business plans and, when
undertaken in a prudent manner, will not be subject to examiner criticism.

L oan Portfolio Management Consider ations

The lending policy should contain a general outline of the scope and distribution of the institution's credit facilities
and the manner in which real estate loans are made, serviced, and collected. In particular, the institution's policies on
real estate lending should:

. Identify the geographic areas in which the institution will consider lending.

. Establish aloan portfolio diversification policy and set limits for real estate |oans by type and geographic market
(e.g., limits on higher risk loans).

. ldentify appropriate terms and conditions by type of real estate |oan.
. Establish loan origination and approval procedures, both generally and by size and type of loan.

. Establish prudent underwriting standards that are clear and measurable, including loan-to-value limits, that are
consistent with these supervisory guidelines.

. Establish review and approval procedures for exception loans, including loans with loan-to-value percentagesin
excess of supervisory limits.

. Establish loan administration procedures, including documentation, disbursement, collateral inspection, collection,
and loan review.

. Establish real estate appraisal and evaluation programs.

. Require that management monitor the loan portfolio and provide timely and adequate reports to the board of direc-
tors.

Theinstitution should consider both internal and external factorsin the formulation of itsloan policies and strategic
plan. Factors that should be considered include:

. The size and financial condition of the institution.

. The expertise and size of the lending staff.
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. The need to avoid undue concentrations of risk.

. Compliance with all real estate related laws and regulations, including the Community Reinvestment Act, anti-
discrimination laws, and for savings associations, the Qualified Thrift Lender test.

. Market conditions.

Theinstitution should monitor conditionsin the real estate marketsin itslending area so that it can react quickly to
changes in market conditions that are relevant to its lending decisions. Market supply and demand factors that should be
considered include:

. Demographic indicators, including population and employment trends.

. Zoning requirements.

. Current and projected vacancy, construction, and absorption rates.

. Current and projected lease terms, rental rates, and sales prices, including concessions.
. Current and projected operating expenses for different types of projects.

. Economic indicators, including trends and diversification of the lending area.

. Vauation trends, including discount and direct capitalization rates.

Underwriting Standar ds
Prudently underwritten real estate loans should reflect all relevant credit factors, including:
. The capacity of the borrower, or income from the underlying property, to adequately service the debt.
. The value of the mortgaged property.
. The overall creditworthiness of the borrower.
. The level of equity invested in the property.
. Any secondary sources of repayment.

. Any additional collateral or credit enhancements (such as guarantees, mortgage insurance or takeout commit-
ments).

The lending policies should reflect the level of risk that is acceptable to the board of directors and provide clear and
measurable underwriting standards that enable the institution's lending staff to evaluate these credit factors. The under-
writing standards should address:

. The maximum loan amount by type of property.

. Maximum loan maturities by type of property.

. Amortization schedules.

. Pricing structure for different types of real estate loans.
. Loan-to-value limits by type of property.

For development and construction projects, and completed commercial properties, the policy should also establish,
commensurate with the size and type of the project or property:

. Requirements for feasibility studies and sensitivity and risk analyses (e.g., sensitivity of income projections to
changes in economic variables such as interest rates, vacancy rates, or operating expenses).

. Minimum requirements for initial investment and maintenance of hard equity by the borrower (e.g., cash or unen-
cumbered investment in the underlying property).

. Minimum standards for net worth, cash flow, and debt service coverage of the borrower or underlying property.

. Standards for the acceptability of and limits on non-amortizing loans.
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. Standards for the acceptability of and limits on the use of interest reserves.

. Pre-leasing and pre-sale requirements for income-producing property.

. Pre-sale and minimum unit release regquirements for non-income-producing property loans.
. Limits on partial recourse or nonrecourse loans and requirements for guarantor support.

. Requirements for takeout commitments.

. Minimum covenants for |oan agreements.

Loan Administration
Theinstitution should also establish loan administration procedures for its real estate portfolio that address:
. Documentation, including:

Type and frequency of financial statements, including requirements for verification of information provided by the
borrower;

Type and frequency of collateral evaluations (appraisals and other estimates of value).
. Loan closing and disbursement.

. Payment processing.

. Escrow administration.

. Collateral administration.

. Loan payoffs.

. Collections and foreclosure, including:
Delinguency follow-up procedures,
Foreclosure timing;

Extensions and other forms of forbearance;
Acceptance of deedsin lieu of foreclosure.

. Claims processing (e.g., seeking recovery on a defaulted loan covered by a government guaranty or insurance
program).

. Servicing and participation agreements.

Supervisory Loan-to-Value Limits

Institutions should establish their own internal loan-to-value limits for real estate loans. These internal limits should
not exceed the following supervisory limits:

L oan category Loan-to-
value limit
(percent)

Raw land 65
Land development 75
Construction:
Commercial, multifamily, 80
fnl and other nonresidential
1- to 4-family residential 85
Improved property 85
Owner-occupied 1- to (fn2)

4-family and home equity
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fnl Multifamily construction includes condominiums and cooperatives.

fn2 A loan-to-value limit has not been established for permanent mortgage or home equity loans on owner-
occupied, 1- to 4-family residential property. However, for any such loan with aloan-to-value ratio that equals or ex-
ceeds 90 percent at origination, an institution should require appropriate credit enhancement in the form of either mort-
gage insurance or readily marketable collateral.

The supervisory loan-to-value limits should be applied to the underlying property that collateralizes the loan. For
loans that fund multiple phases of the samereal estate project (e.g., aloan for both land devel opment and construction
of an office building), the appropriate |oan-to-value limit is the limit applicable to the final phase of the project funded
by the loan; however, loan disbursements should not exceed actual development or construction outlays. In situations
where aloan isfully cross-collateralized by two or more properties or is secured by acollateral pool of two or more
properties, the appropriate maximum loan amount under supervisory loan-to-value limits is the sum of the value of each
property, less senior liens, multiplied by the appropriate |oan-to-value limit for each [*50980] property. To ensure that
collateral margins remain within the supervisory limits, lenders should redetermine conformity whenever collateral sub-
stitutions are made to the collateral pool.

In establishing internal loan-to-value limits, each lender is expected to carefully consider the institution-specific
and market factors listed under "L oan Portfolio Management Considerations,” as well as any other relevant factors, such
as the particular subcategory or type of loan. For any subcategory of loans that exhibits greater credit risk than the over-
all category, alender should consider the establishment of an internal loan-to-value limit for that subcategory that is
lower than the limit for the overall category.

The loan-to-value ratio is only one of several pertinent credit factors to be considered when underwriting areal es-
tate loan. Other credit factors to be taken into account are highlighted in the "Underwriting Standards" section above.
Because of these other factors, the establishment of these supervisory limits should not be interpreted to mean that loans
at these levels will automatically be considered sound.

Loansin Excess of the Supervisory L oan-to-Value Limits

The agencies recognize that appropriate |oan-to-value limits vary not only among categories of real estate loans but
also among individual loans. Therefore, it may be appropriate in individual casesto originate or purchase loans with
loan-to-value ratios in excess of the supervisory loan-to-value limits, based on the support provided by other credit fac-
tors. Such loans should be identified in the institutions' records, and their aggregate amount reported at least quarterly to
the ingtitution's board of directors. (See additional reporting requirements described under "Exceptions to the General
Policy.") The aggregate amount of all loansin excess of the supervisory loan-to-value limits should not exceed 100 per-
cent of total capital. n2 Moreover, within the aggregate limit, total loans for all commercial, agricultural, multifamily or
other non-1-to- 4 family residential properties should not exceed 30 percent of total capital. An institution will come
under increased supervisory scrutiny as the total of such loans approaches these levels.

n2 For the state member banks, the term "total capital" means "total risk-based capital" as defined in Appendix A to
12 CFR Part 208. For insured state non-member banks, "total capital" refersto that term described in table | of Appen-
dix A to 12 CFR Part 325. For national banks, the term "total capital” is defined at 12 CFR 3.2(€). For savings associa-
tions, the term "total capital” is defined at 12 CFR 567.5(c).

In determining the aggregate amount of such loans, institutions should: (a) Include all loans secured by the same
property if any one of those |oans exceeds the supervisory loan-to-value limits; and (b) include the recourse obligation
of any such loan sold with recourse. Conversely, aloan should no longer be reported to the directors as part of aggregate
totals when reduction in principal or senior liens, or additional contribution of collateral or equity (e.g., improvements to
the real property securing the loan), bring the loan-to-value ratio into compliance with supervisory limits.

Excluded Transactions

The agencies a so recognize that there are a number of lending situations in which other factors significantly out-
weigh the need to apply the supervisory loan-to-value limits.

These include:

. Loans guaranteed or insured by the U.S. government or its agencies, provided that the amount of the guaranty or
insuranceis at least equal to the portion of the loan that exceeds the supervisory loan-to-value limit.
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. Loans backed by the full faith and credit of a state government, provided that the amount of the assuranceis at
least equal to the portion of the loan that exceeds the supervisory loan-to-value limit.

. Loans guaranteed or insured by a state, municipal or local government, or an agency thereof, provided that the
amount of the guaranty or insuranceis at least equal to the portion of the loan that exceeds the supervisory loan-to-value
limit, and provided that the lender has determined that the guarantor or insurer has the financial capacity and willingness
to perform under the terms of the guaranty or insurance agreement.

. Loansthat are to be sold promptly after origination, without recourse, to afinancially responsible third party.

. Loansthat are renewed, refinanced, or restructured without the advancement of new funds or an increase in the
line of credit (except for reasonable closing costs), or loans that are renewed, refinanced, or restructured in connection
with aworkout situation, either with or without the advancement of new funds, where consistent with safe and sound
banking practices and part of a clearly defined and well-documented program to achieve orderly liquidation of the debt,
reduce risk of loss, or maximize recovery on the loan.

. Loans that facilitate the sale of real estate acquired by the lender in the ordinary course of collecting a debt previ-
ously contracted in good faith.

. Loans for which alien on or interest in real property is taken as additional collateral through an abundance of cau-
tion by the lender (e.g., the institution takes a blanket lien on all or substantially all of the assets of the borrower, and the
value of the real property islow relative to the aggregate value of all other collateral).

. Loans, such asworking capital loans, where the lender does not rely principally on real estate as security and the
extension of credit is not used to acquire, develop, or construct permanent improvements on real property.

. Loans for the purpose of financing permanent improvements to real property, but not secured by the property, if
such security interest is not required by prudent underwriting practice.

Exceptionsto the General L ending Policy

Some provision should be made for the consideration of |oan requests from creditworthy borrowers whose credit
needs do not fit within the institution's general lending policy. An institution may provide for prudently underwritten
exceptions to its lending policies, including loan-to-value limits, on aloan-by-loan basis. However, any exceptions from
the supervisory loan-to-value limits should conform to the aggregate limits on such loans discussed above.

The board of directorsis responsible for establishing standards for the review and approval of exception loans.
Each institution should establish an appropriate internal process for the review and approval of loans that do not con-
formto its own internal policy standards. The approval of any such loan should be supported by awritten justification
that clearly setsforth all of the relevant credit factors that support the underwriting decision. The justification and ap-
proval documents for such loans should be maintained as a part of the permanent loan file. Each institution should
monitor compliance with its real estate lending policy and individually report exception loans of asignificant sizetoits
board of directors.

Supervisory Review of Real Estate L ending Policies and Practices

The real estate lending policies of institutions will be evaluated by examiners during the course of their examina-
tionsto determine if the policies are consistent with safe and sound lending practices, these guidelines, and the require-
ments of the regulation. In evaluating the adequacy of the institution's real estate lending policies and practices, examin-
erswill take into consideration the following factors:

. The nature and scope of the institution's real estate lending activities.
. The size and financial condition of the institution.

. The quality of the institution's management and internal controls.

. The expertise and size of the lending and loan administration staff.

. Market conditions.

Lending policy exception reports will also be reviewed by examiners during the course of their examinations to de-
termine whether the ingtitutions' exceptions are adequately documented and appropriate in light of all of the relevant
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credit considerations. An excessive volume of exceptions to an institution's real estate lending policy may signal a
weakening of its underwriting practices, or may suggest a need to revise the loan policy.

Definitions
For the purposes of these Guidelines:

Construction loan means an extension of credit for the purpose of erecting or rehabilitating buildings or other struc-
tures, including any infrastructure necessary for devel opment.

Extension of credit or loan means:

(1) Thetotal amount of any loan, line of credit, or other legally binding lending commitment with respect to real
property; and

(2) The total amount, based on the amount of consideration paid, of any loan, line of credit, or other legally binding
lending commitment acquired by alender by purchase, assignment, or otherwise. [*50981]

Improved property loan means an extension of credit secured by one of the following types of real property:
(1) Farmland, ranchland or timberland committed to ongoing management and agricultural production;

(2) 1- to 4-family residential property that is not owner-occupied;

(3) Residential property containing five or more individual dwelling units;

(4) Completed commercial property; or

(5) Other income-producing property that has been completed and is available for occupancy and use, except in-
come-producing owner-occupied 1- to 4-family residential property.

Land development loan means an extension of credit for the purpose of improving unimproved real property prior
to the erection of structures. The improvement of unimproved real property may include the laying or placement of
sewers, water pipes, utility cables, streets, and other infrastructure necessary for future development.

Loan origination means the time of inception of the obligation to extend credit (i.e., when the last event or prereg-
uisite, controllable by the lender, occurs causing the lender to become legally bound to fund an extension of credit).

Loan-to-value or loan-to-value ratio means the percentage or ratio that is derived at the time of loan origination by
dividing an extension of credit by the total value of the property(ies) securing or being improved by the extension of
credit plus the amount of any readily marketable collateral and other acceptable collateral that secures the extension of
credit. Thetotal amount of all senior liens on or interests in such property(ies) should be included in determining the
loan-to-value ratio. When mortgage insurance or collateral is used in the calculation of the loan-to-value ratio, and such
credit enhancement is later released or replaced, the loan-to-value ratio should be recal cul ated.

Other acceptable collateral means any collateral in which the lender has a perfected security interest, that has a
quantifiable value, and is accepted by the lender in accordance with safe and sound lending practices. Other acceptable
collateral should be appropriately discounted by the lender consistent with the lender's usual practices for making loans
secured by such collateral. Other acceptable collateral includes, among other items, unconditional irrevocable standby
letters of credit for the benefit of the lender.

Owner-occupied, when used in conjunction with the term 1- to 4-family residential property means that the owner
of the underlying real property occupies at |east one unit of the real property as a principal residence of the owner.

Readily marketable collateral means insured deposits, financial instruments, and bullion in which the lender has a
perfected interest. Financial instruments and bullion must be salable under ordinary circumstances with reasonable
promptness at afair market value determined by quotations based on actual transactions, on an auction or similarly
available daily bid and ask price market. Readily marketable collateral should be appropriately discounted by the lender
consistent with the lender's usual practices for making loans secured by such collateral.

Value means an opinion or estimate, set forth in an appraisal or evaluation, whichever may be appropriate, of the
market value of real property, prepared in accordance with the agency's appraisal regulations and guidance. For loansto
purchase an existing property, the term "value" means the lesser of the actual acquisition cost or the estimate of value.
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1- to 4-family residential property means property containing fewer than five individual dwelling units, including
manufactured homes permanently affixed to the underlying property (when deemed to be real property under state law).

§560.110 -- M ost favored lender usury preemption.

(a) Definition. The term "interest" as used in 12 U.S.C. 1463(g) includes any payment compensating a creditor or
prospective creditor for an extension of credit, making available of aline of credit, or any default or breach by a bor-
rower of a condition upon which credit was extended. It includes, among other things, the following fees connected with
credit extension or availability: numerical periodic rates, late fees, not sufficient funds (NSF) fees, overlimit fees, an-
nual fees, cash advance fees, and membership fees. It does not ordinarily include appraisal fees, premiums and commis-
sions attributabl e to insurance guaranteeing repayment of any extension of credit, finders' fees, fees for document prepa-
ration or notarization, or feesincurred to obtain credit reports.

(b) Authority. A savings association located in a state may charge interest at the maximum rate permitted to any
state-chartered or licensed lending institution by the law of that state. If state law permits different interest charges on
specified classes of loans, afederal savings association making such loansis subject only to the provisions of state law
relating to that class of loans that are material to the determination of the permitted interest. For example, afederal sav-
ings association may lawfully charge the highest rate permitted to be charged by a state-licensed small loan company,
without being so licensed, but subject to state law limitations on the size of loans made by small loan companies. Except
as provided in this paragraph, the applicability of state law to Federal savings associations shall be determined in accor-
dance with § 560.2 of this part. State supervisors determine the degree to which state-chartered savings associations
must comply with state laws other than those imposing restrictions on interest, as defined in paragraph (a) of this sec-
tion.

(c) Effect on state definitions of interest. The Federal definition of the term "interest” in paragraph (a) of this section
does not change how interest is defined by the individual states (nor how the state definition of interest is used) solely
for purposes of state law. For example, if late fees are not "interest” under state law where a savings association islo-
cated but state law permits its most favored lender to charge late fees, then a savings association located in that state
may charge late feesto itsintrastate customers. The savings association may also charge late feesto its interstate cus-
tomers because the fees are interest under the Federal definition of interest and an allowable charge under state law
where the savings association is located. However, the late fees would not be treated as interest for purposes of evaluat-
ing compliance with state usury limitations because state law excludes late fees when cal cul ating the maximum interest
that lending institutions may charge under those limitations.

§560.120 -- L ettersof credit and other independent undertakingsto pay against documents.

(a) General authority. To the extent that it has legal authority to do so, a savings association may issue and commit
to issue letters of credit within the scope of applicable laws or rules of practice recognized by law. nl It may also issue
other independent undertakings within the scope of such laws or rules of practice recognized by law, that have been
approved by OTS (approved undertaking). Under such letters of credit and approved undertakings, the savings associa-
tion's obligation to honor depends upon the presentation of specified documents and not upon nondocumentary condi-
tions or resolution of questions of fact or law at issue between the account party and the beneficiary. A savings associa
tion may also confirm or otherwise undertake to honor or purchase specified documents [*50982] upon their presenta-
tion under another person’s independent undertaking within the scope of such laws or rules.

nl Samples of laws or rules of practice applicable to letters of credit and other independent undertakings include,
but are not limited to: the applicable version of Article 5 of the Uniform Commercial Code (UCC) (1962, as amended
1990) or revised Article 5 of the UCC (as amended 1995) (available from West Publishing Co., 1/800/340-9378); the
Uniform Customs and Practice for Documentary Credits (International Chamber of Commerce (1CC) Publication No.
500) (available from ICC Publishing, Inc., 212/206-1150); the United Nations Commission on International Trade Law
(UNCITRAL) Convention on Independent Guarantees and Standby L etters of Credit (adopted by UNCITRAL 1995)
(available from UNCITRAL, 212/963-5353); and the Uniform Rules for Bank-to-Bank Reimbursements Under Docu-
mentary Credits (ICC Publication No. 525) (available from ICC Publishing, Inc., 212/206-1150); as any of the forego-
ing may be amended from time to time.

(b) Safety and soundness considerations. -(1) Terms. As amatter of safe and sound banking practice, savings asso-
ciationsthat issue letters of credit or approved undertakings should not be exposed to undue risk. At a minimum, sav-
ings associations should consider the following:
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(i) The independent character of the letter of credit or approved undertaking should be apparent from its terms (such
asterms that subject it to laws or rules providing for itsindependent character);

(i) Theletter of credit or approved undertaking should be limited in amount;
(iii) The letter of credit or approved undertaking should:
(A) Belimited in duration; or

(B) Permit the savings association to terminate the letter of credit or approved undertaking, either on a periodic ba-
sis (consistent with the savings association's ability to make any necessary credit assessments) or at will upon either
notice or payment to the beneficiary; or

(C) Entitle the savings association to cash collateral from the account party on demand (with aright to accelerate
the customer's obligations, as appropriate); and

(iv) The savings association either should be fully collateralized or have a post-honor right of reimbursement from
its customer or from another issuer of aletter of credit or an independent undertaking. Alternatively, if the savings asso-
ciation's undertaking is to purchase documents of title, securities, or other valuable documents, it should obtain a first
priority right to realize on the documents if the savings association is not otherwise to be reimbursed.

(2) Additional considerationsin special circumstances. Certain letters of credit and approved undertakings require
particular protections against credit, operational, and market risk:

(i) In the event that the undertaking is to honor by delivery of an item of value other than money, the savings asso-
ciation should ensure that market fluctuations that affect the value of the item will not cause the savings association to
assume undue market risk;

(i) In the event that an undertaking provides for renewal, the terms for renewal should be consistent with the sav-
ings association's ability to make any necessary credit assessments prior to renewal; and

(ii1) In the event that a savings association issues an undertaking for its own account, the underlying transaction for
which it isissued must be within the savings association's authority and comply with any safety and soundness require-
ments applicable to that transaction.

(3) Operational expertise. The savings association should possess operational expertise that is commensurate with
the sophistication of its letter of credit or independent undertaking activities.

(4) Documentation. The savings association must accurately reflect its letters of credit or approved undertakingsin
its records, including any acceptance or deferred payment or other absolute obligation arising out of its contingent un-
dertaking.

§560.121 -- Investment in state housing cor por ations.

(a) Any savings association to the extent it has legal authority to do so, may make investments in, commitments to
invest in, loans to, or commitments to lend to any state housing corporation; provided, that such obligations or loans are
secured directly, or indirectly through afiduciary, by afirst lien onimproved real estate which isinsured under the Na-
tional Housing Act, as amended, and that in the event of default, the holder of such obligations or loans has the right
directly, or indirectly through afiduciary, to subject to the satisfaction of such obligations or loansthe real estate de-
scribed in thefirst lien, or the insurance proceeds.

(b) Any savings association that is adequately capitalized may, to the extent it has legal authority to do so, invest in
obligations (including loans) of, or issued by, any state housing corporation incorporated in the state in which such sav-
ings association has its home or a branch office; provided (except with respect to loans), that:

(1) The obligations are rated in one of the four highest grades as shown by the most recently published rating made
of such obligations by a nationally recognized rating service; or

(2) The obligations, if not rated, are approved by the Office. The aggregate outstanding direct investment in obliga-
tions under paragraph (b) of this section shall not exceed the amount of the savings association's total capital.

(c) Each state housing corporation in which a savings association invests under the authority of paragraph (b) of
this section shall agree, before accepting any such investment (including any loan or loan commitment), to make avail-
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able at any time to the Office such information as the Office may consider to be necessary to ensure that investments are
properly made under this section.
§560.160 -- Asset classification.

(a) (1) Each savings association shall evaluate and classify its assets on aregular basisin a manner consistent with,
or reconcilable to, the asset classification system used by OTS in its Thrift Activities Handbook (Available at the ad-
dresslisted in § 516.1 of this chapter).

(2) In connection with the examination of a savings association or its affiliates, OTS examiners may identify prob-
lem assets and classify them, if appropriate. The association must recognize such examiner classificationsin its subse-
quent reportsto OTS.

(b) Based on the evaluation and classification of its assets, each savings association shall establish adequate valua-
tion allowances or charge-offs, as appropriate, consistent with generally accepted accounting principles and the prac-
tices of the federal banking agencies.

§560.170 -- Recordsfor lending transactions.

In establishing and maintaining its records pursuant to § 563.170 of this chapter, each savings association and ser-
vice corporation should establish and maintain loan documentation practices that:

(a) Ensure that the institution can make an informed lending decision and can assess risk on an ongoing basis;

(b) Identify the purpose and all sources of repayment for each loan, and assess the ability of the borrower(s) and
any guarantor(s) to repay the indebtedness in atimely manner;

(c) Ensure that any claims against a borrower, guarantor, security holders, and collateral are legally enforceable;
(d) Demonstrate appropriate administration and monitoring of itsloans; and

(e) Take into account the size and complexity of itsloans.

8 560.172 -- Re-evaluation of real estate owned.

A savings association shall appraise each parcel of real estate owned at the earlier of in-substance foreclosure or at
the time of the savings association's acquisition of such property, and at such times thereafter as dictated by prudent
management policy; such appraisals shall be consistent with the requirements of part 564 of this chapter. The Regional
Director or his or her designee may require subsequent appraisalsif, in hisor her discretion, such subsequent appraisal
is necessary under the particular circumstances. The foregoing requirement shall not apply to any parcel of real estate
that issold and [*50983] reacquired less than 12 months subseguent to the most recent appraisal made pursuant to this
part. A dated, signed copy of each report of appraisal made pursuant to any provisions of this part shall be retained in
the savings association's records.

Subpart C--Alternative Mortgage Transactions

§560.210 -- Disclosuresfor adjustable-rate mortgage loans, adjustment notices, and inter est-rate caps.
(a) Definitions. For purposes of this section:

(1) Adjustable-rate mortgage loan means a mortgage loan, secured by property occupied or to be occupied by the
borrower, providing for adjustments to the interest rate which cause a change in balance, term to maturity, or payment
levels other than those established by a fixed, predetermined schedule at the time of contracting for the loan.

(2) [Reserved]
(3) Applicant means a natural person (or persons) making aloan application.

(4) Home means red estate as defined by § 541.14 of this chapter, manufactured housing, combinations of homes
and business property, and farm residences or combinations of farm residences and commercial farm real estate.

(b) Initial disclosuresfor adjustable-rate mortgage loans. Savings associations offering adjustable-rate home loans,
except open-end loans, with aterm of more than one (1) year and secured by property occupied or to be occupied by the
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borrower, shall provide two types of written disclosure to prospective borrowers when an application form is provided
or before the payment of a non-refundable fee, whichever is earlier:

(1) The booklet titled Consumer Handbook on Adjustable Rate Mortgages published by the Office and the Federal
Reserve Board, or a suitable substitute (Available at the address listed in § 516.1 of this chapter.).

(2) A loan program disclosure for each adjustable-rate home loan program in which the consumer expresses an in-
terest. The following disclosures, as applicable, shall be provided: n2

n2 A sample disclosure form may be found in the Federal Register issue of May 23, 1988 (53 FR 18262) or may
be obtained from the Office at the address listed in § 516.1 of this chapter.

(i) The fact that the interest rate, payment, or term of the loan can change.
(i) Theindex or formula used in making adjustments, and a source of information about the index or formula.

(ii1) An explanation of how the interest rate and payment will be determined, including an explanation of how the
index is adjusted, such as by the use of a margin.

(iv) A statement that the consumer should ask about the current margin value and current interest rate.

(v) Thefact that the interest rate will be discounted, and a statement that the consumer should ask about the amount
of theinterest rate discount.

(vi) The frequency of interest rate and payment changes.

(vii) Any rules relating to changes in the index, interest rate, payment amount, and outstanding loan balance includ-
ing, for example, an explanation of interest rate or payment limitations, negative amortization, and interest rate carry-
over.

(viii) An historical example, based on a$ 10,000 loan amount, illustrating how payments and the loan balance
would have been affected by interest rate changes implemented according to the terms of the loan program. The exam-
ple shall be based upon index values beginning in 1977 and be updated annually until a 15-year history is shown.
Thereafter, the example shall reflect the most recent 15 years of index values. The example shall reflect al significant
loan program terms, such as negative amortization, interest rate carryover, interest rate discounts, and interest rate and
payment limitations, that would have been affected by the index movement during the period.

(ix) An explanation of how the consumer may calculate the payments for the loan amount to be borrowed based on
the most recent payment shown in the historical example.

(X) The maximum interest rate and payment for a$ 10,000 loan originated at the most recent interest rate shown in
the historical example assuming the maximum periodic increases in rates and payments under the program; and the ini-
tial interest rate and payment for that loan.

(xi) The fact that the loan program contains a demand feature.
(xii) The type of information that will be provided in notices of adjustments and the timing of such notices.
(xiii) A statement that disclosure forms are available for the creditor's other variable-rate loan programs.

(c) Adjustment notices. An adjustment to the interest rate with or without a corresponding adjustment to the pay-
ment in an adjustable-rate transaction subject to this section is an event requiring new disclosures to the consumer. At
least once each year during which an interest rate adjustment isimplemented without an accompanying payment
change, and at least 25, but no more than 120, calendar days before a payment at anew level is due, the following writ-
ten disclosures, as applicable, must be delivered or placed in the mail:

(1) The current and prior interest rates.
(2) The index values upon which the current and prior interest rates are based.
(3) The extent to which the creditor has foregone any increase in the interest rate.

(4) The contractua effects of the adjustment, including the payment due after the adjustment is made, and a state-
ment of the loan balance.
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(5) The payment, if different from that referred to in paragraph (c)(4) of this section, that would be required to am-
ortize fully the loan at the new interest rate over the remainder of the loan term.

(d) [Reserved]

(e) Maximum interest rate caps. All savings associations making adjustable-rate |oans, originated on or after De-
cember 8, 1987, whether open-end or closed-end, shall comply with Regulation Z (12 CFR 226.30) by specifying in
their credit contracts the maximum interest rate that may be imposed during the term of the abligation.

(f) Exception. The disclosures in paragraph (b) of this section are not required in connection with the extension of
consumer credit as defined in 8 561.12 of this chapter even if it is secured by a borrower-occupied home as long as the
home is not the primary security for the loan.

(g) Exempt transactions. This section does not apply to an extension of credit primarily for a business, commercial,
or agricultural purpose.

§560.220 -- Alternative Mortgage Parity Act.

Pursuant to 12 U.S.C. 3803, housing creditors that are not commercial banks, credit unions, or Federal savings as-
sociations may make alternative mortgage transactions as defined by that section and further defined and described by
applicable regulations identified in this section, notwithstanding any state constitution, law, or regulation. |n accordance
with section 807(b) of Public Law 97-320, 12 U.S.C. 3801 note, 8§ 560.33, 560.34, 560.35, and 560.210 of this part are
identified as appropriate and applicable to the exercise of this authority and all regulations not so identified are deemed
inappropriate and inapplicable. Housing creditors engaged in credit sales should read the term "loan™ as "credit sale”
wherever applicable. [*50984]

PART 563--OPERATIONS

10. The authority citation for part 563 continues to read as follows:
Authority: 12 U.SC. 375b, 1462, 1462a, 1463, 1464, 1467a, 1468, 1817, 1828, 3806.

§563.51 -- [Amended]

11. Section 563.51(f)(1)(i) is amended by removing the phrase "8 545.45(a)(1)", and by adding in lieu thereof the
phrase "§ 560.30".

Subpart D of Part 563--[Removed and Reserved]
12. Subpart D of part 563 is removed and reserved.

§ 563.160 -- [Removed]
13. Section 563.160 is removed.
14. Section 563.170 is amended by revising paragraph (c) to read as follows:

§563.170 -- Examinations and audits; appraisals; establishment and maintenance of records.

* k k k%

(c) Establishment and maintenance of records. To enable the Office to examine savings associations and affiliates
and audit savings associations, affiliates, and service corporations pursuant to the provisions of paragraph (a) of this
section, each savings association, affiliate, and service corporation shall establish and maintain such accounting and
other records as will provide an accurate and complete record of all business it transacts. This includes, without limita-
tion, establishing and maintaining such other records as are required by statute or any other regulation to which the sav-
ings association, affiliate, or service corporation is subject. The documents, files, and other material or property com-
prising said records shall at all times be available for such examination and audit wherever any of said records, docu-
ments, files, material, or property may be.

* x % % %
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§563.172 -- [Removed]
15. Section 563.172 is removed.

PART 566--LIQUIDITY
16. The authority citation for part 566 continues to read as follows:
Authority: 12 U.SC. 1462, 1462a, 1463, 1464, 1465, 1467a; 15 U.SC. 1691, 1691a.

§566.1 -- [Amended]

17. Section 566.1(g)(6)(i) is amended by removing the phrase "§ 545.72(a)", and by adding in lieu thereof the
phrase "§ 560.42".
PART 571--STATEMENTS OF POLICY

18. The authority citation for part 571 continues to read as follows:

Authority: 5U.SC. 552, 559; 12 U.SC. 1462a, 1463, 1464.

88 571.8, 571.13, 571.20, 571.22 -- [Removed]
19. Sections 571.8, 571.13, 571.20, and 571.22 are removed.

PART 590--PREEMPTION OF STATE USURY LAWS
20. The authority citation for part 590 continues to read as follows:
Authority: 12 U.SC. 1735f-7a.

§590.4 -- [Amended]

21. Section 590.4(€)(1) is amended by removing the phrase "'§ 545.33(f)", and by adding in lieu thereof the phrase
"8 560.220".

Dated: September 11, 1996.
By the Office of Thrift Supervision.

John F. Downey,
Executive Director, Supervision.

[FR Doc. 96-23726 Filed 9-27-96; 8:45 am]
BILLING CODE 6720-01 P
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@ LexisNexis®

LEXSEE 69 FR 1904

FEDERAL REGISTER
Vol. 69, No. 8

Rules and Regulations

DEPARTMENT OF THE TREASURY
Office of the Comptroller of the Currency (OCC)

12 CFR Parts 7 and 34

[Docket No. 04-04]
RIN 1557-AC73

Bank Activitiesand Operations; Real Estate L ending and Appraisals
69 FR 1904

DATE: Tuesday, January 13, 2004
ACTION: Final rule.

SUMMARY : The Office of the Comptroller of the Currency (OCC) is publishing afinal rule amending parts 7 and
34 of our regulations to add provisions clarifying the applicability of state law to national banks' operations. The provi-
sions concerning preemption identify types of state laws that are preempted, as well as the types of state laws that gen-
eraly are not preempted, with respect to national banks' lending, deposit-taking, and other operations. In tandem with
these preemption provisions, we are also adopting supplemental anti-predatory lending standards governing national
banks' lending activities.

EFFECTIVE DATE: February 12, 2004.

FOR FURTHER INFORMATION CONTACT: For questions concerning the final rule, contact Michele Meyer,
Counsel, or Mark Tenhundfeld, Assistant Director, Legislative and Regulatory Activities Division, (202) 874-5090.

SUPPLEMENTARY INFORMATION:

|. Introduction

The OCC is adopting this final rule to specify the types of state laws that do not apply to national banks' lending
and deposit taking activities and the types of state laws that generally do apply to national banks. Other state laws not
specificaly listed in this final rule also would be preempted under principles of preemption developed by the U.S. Su-
preme Court, if they obstruct, impair, or condition a national bank's exercise of itslending, deposit-taking, or other
powers granted to it under Federal law.
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Thisfinal rule aso contains a new provision prohibiting the making of any type of consumer loan based predomi-
nantly on the bank's realization of the foreclosure value of the borrower's collateral, without regard to the borrower's
ability to repay the loan according to its terms. (A consumer loan for this purpose is aloan made for personal, family, or
household purposes). This anti-predatory lending standard applies uniformly to all consumer lending activities con-
ducted by national banks, wherever located. A second anti-predatory lending standard in the final rule further specifi-
cally prohibits national banks from engaging in practices that are unfair and deceptive under the Federal Trade Commis-
sion Act (FTC Act) n1 and regulations issued thereunder, in connection with all types of lending.

nl 15 U.S.C. 45(a)(1).

The provisions concerning preemption of state laws are contained in 12 CFR part 34, which governs national banks
real estate lending, and in three new sectionsto part 7 added by thisfinal rule: § 7.4007 regarding deposit-taking activi-
ties; § 7.4008 regarding non-real estate lending [*1905] activities; and § 7.4009 regarding the other Federally-
authorized activities of national banks. The first anti-predatory lending standard appears both in part 34, where it applies
with respect to real estate consumer lending, and in part 7, with respect to other consumer lending. The provision pro-
hibiting a national bank from engaging in unfair or deceptive practices within the meaning of section 5 of the FTC Act
and regulations promulgated thereunder n2 similarly appears in both parts 34 and 7.

n2 12 CFR part 227.

I1. Description of Proposal

On August 5, 2003, the OCC published a notice of proposed rulemaking (NPRM or proposal) in the Federal Regis-
ter (68 FR 46119) to amend parts 7 and 34 of our regulations to add provisions clarifying the applicability of state law
to national banks. These provisions identified the types of state laws that are preempted, as well as the types of state
laws that generally are not preempted, in the context of national bank lending, deposit-taking, and other Federally-
authorized activities.

A. Proposed Revisions to Part 34--Real Estate Lending

Part 34 of our regulationsimplements 12 U.SC. 371, which authorizes national banks to engage in real estate lend-
ing subject to "such restrictions and requirements as the Comptroller of the Currency may prescribe by regulation or
order." Prior to the adoption of thisfinal rule, subpart A of part 34 explicitly preempted state laws concerning five enu-
merated areas with respect to national banks and their operating subsidiaries. n3 Those are state laws concerning the
loan to value ratio; the schedule for the repayment of principal and interest; the term to maturity of the loan; the aggre-
gate amount of funds that may be loaned upon the security of real estate; and the covenants and restrictions that must be
contained in alease to qualify the leasehold as acceptable security for area estate loan. Section 34.4(b) stated that the
OCC would apply recognized principles of Federal preemption in considering whether state laws apply to other aspects
of real estate lending by national banks.

n3 Prior 12 CFR 34.1(b) and 34.4(a).

Pursuant to our authority under 12 U.S.C. 93a and 371, we proposed to amend § 34.4(a) and (b) to provide amore
extensive enumeration of the types of state law restrictions and requirements that do, and do not, apply to the real estate
lending activities of national banks. To the five types of state laws already listed in the regulations, proposed § 34.4(a)
added afuller, but non-exhaustive, list of the types of state laws that are preempted, many of which have already been
found to be preempted by the Federal courts or OCC opinions. As also explained in the preamble to the NPRM, consis-
tent with the applicable Federal judicial precedent, other types of state laws that wholly or partialy obstruct the ability
of national banksto fully exercise their real estate lending powers might be identified and, if so, preemption of those
laws would be addressed by the OCC on a case-by-case basis.

We also noted in the preambl e that the nature and scope of the statutory authority to set "requirements and restric-
tions' on national banks' real estate lending may enable the OCC to "occupy the field" of the regulation of those activi-
ties. We invited comment on whether our regulations, like those of the Office of Thrift Supervision (OTS), n4 should
state explicitly that Federal law occupiesthe field of real estate lending. We noted that such an occupation of the field
necessarily would be applied in a manner consistent with other Federal laws, such as the Truth-in-Lending Act (TILA)
n5 and the Equal Credit Opportunity Act (ECOA). n6

n4 12 CFR 560.2.
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n5 15 U.SC. 1601 et seq.
n6 15 U.SC. 1691 et seq.

Under proposed § 34.4(b), certain types of state laws are not preempted and would apply to national banks to the
extent that they do not significantly affect the real estate lending operations of national banks or are otherwise consistent
with national banks' Federal authority to engage in real estate lending. n7 These types of laws generally pertain to con-
tracts, collection of debts, acquisition and transfer of property, taxation, zoning, crimes, torts, and homestead rights. In
addition, any other law that the OCC determines to interfere to only an insignificant extent with national banks' lending
authority or is otherwise consistent with national banks' authority to engage in real estate lending would not be pre-
empted.

n7 Federal law may explicitly resolve the question of whether state laws apply to the activities of national banks.
There are instances where Federal law specifically incorporates state law standards, such as the fiduciary powers statute
at 12 U.S.C. 92a(a). The language used in thisfinal rule "[€]xcept where made applicable by Federal law" refersto this
type of situation.

The proposal retained the general rule stated in § 34.3 that national banks may "make, arrange, purchase, or sell
loans or extensions of credit, or interests therein, that are secured by liens on, or interestsin, real estate, subject to terms,
conditions, and limitations prescribed by the Comptroller of the Currency by regulation or order." That provision was
unchanged, other than by designating it as paragraph (a).

The proposal added a new paragraph (b), prescribing an explicit, safety and soundness-based anti-predatory lending
standard to the general statement of authority concerning lending. Proposed § 34.3(b) prohibited a national bank from
making aloan subject to 12 CFR part 34 based predominantly on the foreclosure value of the borrower's collateral,
rather than on the borrower's repayment ability, including current and expected income, current obligations, employ-
ment status, and other relevant financia resources.

This standard augments the other standards that already apply to national bank real estate lending under Federal
laws. These other standards include those contained in the OCC's Advisory Letters on predatory lending; n8 section 5 of
the FTC Act, n9 which makes unlawful "unfair or deceptive acts or practices' in interstate commerce; and many other
Federal laws that impose standards on lending practices. n10 The NPRM invited commenters to suggest other anti-
predatory lending standards that would be appropriate to apply to national bank real estate lending activities.

n8 See OCC Advisory Letter 2003-2, "Guidelines for National Banks to Guard Against Predatory and Abusive
Lending Practices’ (Feb. 21, 2003) and OCC Advisory Letter 2003-3, "Avoiding Predatory and Abusive Lending Prac-
ticesin Brokered and Purchased Loans' (Feb. 21, 2003). These documents are available on the OCC's Web site at

n9 15 U.S.C. 45(a)(1).

n10 Thereis an existing network of Federal laws applicable to national banks that protect consumersin avariety of
ways. In addition to TILA and ECOA, national banks are al so subject to the standards contained in the Real Estate Set-
tlement Procedures Act, 12 U.S.C. 2601 et seq., the Fair Housing Act, 42 U.S.C. 3601 et seq., the Home Mortgage Dis-
closure Act, 12 U.SC. 2801 et seq., the Fair Credit Reporting Act, 15 U.SC. 1681 et seq., the Truth in Savings Act, 12
U.S.C. 4301 et seq., the Consumer Leasing Act, 15 U.S.C. 1667, and the Fair Debt Collection Practices Act, 15 U.SC.
1692 et seqg.

As amatter of Federal law, national bank operating subsidiaries conduct their activities subject to the same terms
and conditions as apply to the parent banks, except where Federal law provides otherwise. see 12 CFR 5.34(e)(3) and
7.4006. See also 12 CFR 34.1(b) (real estate lending activities specifically). Thus, by virtue of regulationsin existence
prior to the proposal, the proposed changes to part 34, including the new anti-predatory lending standard, applied to
both national banks and their operating subsidiaries. [*1906]

B. Proposed Amendments to Part 7--Deposit-Taking, Other Lending, and Bank Operations

The proposal also added three new sections to part 7: § 7.4007 regarding deposit-taking activities, § 7.4008 regard-
ing non-real estate lending activities, and § 7.4009 regarding other national bank operations. The structure of the pro-
posed amendments was the same for 88 7.4007 and 7.4008 and was similar for § 7.4009. For 88 7.4007 and 7.4008, the
proposal first set out a statement of the authority to engage in the activity. Second, the proposal stated that state laws

164


http://www.occ.treas.gov/advlst03.htm

Case: 09-56679 05/14/2010 Page:5o0f 25 |D: 7338170 DktEntry: 23-10

Page 4
69 FR 1904, *

that obstruct, in whole or in part, a national bank's exercise of the Federally-authorized power in question are not appli-
cable, and listed several types of state laws that are preempted. Aswith the list of preempted state laws set forth in the
proposed amendments to part 34, thislist reflectsjudicia precedents and OCC interpretations concerning the types of
state laws that can obstruct the exercise of national banks' deposit-taking and non-real estate lending powers. Finally,
the proposal listed several types of state lawsthat, as a general matter, are not preempted.

As with the proposed amendments to part 34, the proposed amendment to part 7 governing non-real estate lending
included a safety and soundness-based anti-predatory lending standard. As proposed, § 7.4008(b) stated that a national
bank shall not make aloan described in § 7.4008 based predominantly on the foreclosure value of the borrower's collat-
eral, rather than on the borrower's repayment ability, including current and expected income, current obligations, em-
ployment status, and other relevant financial resources. The preamble to the NPRM pointed out that non-real estate
lending also is subject to section 5 of the FTC Act.

For proposed § 7.4009, as with proposed 88 7.4007 and 7.4008, the NPRM first stated that a national bank could
exercise al powers authorized to it under Federal law. To address questions about the extent to which state law may
permissibly govern powers or activities that have not been addressed by Federal court precedents or OCC opinions or
orders, proposed new § 7.4009(b) provided that state laws do not apply to national banksif they obstruct, in whole or in
part, a national bank's exercise of powers granted to it under Federal law. Next, proposed § 7.4009(c) noted that the
provisions of this section apply to any national bank power or aspect of a national bank’s operation that is not otherwise
covered by another OCC regulation that specifically addresses the applicability of state law. Finally, the proposal listed
several types of state lawsthat, as a general matter, are not preempted.

As with the proposed changes to part 34, and for the same reasons, the proposal's changes to part 7 would be appli-
cable to both national banks and their operating subsidiaries by virtue of an existing OCC regulation.

[11. Overview of Comments
The OCC received approximately 2,600 comments, most of which came from the following groups:

Realtors. The vast majority-approximately 85%-of the opposing comments came from realtors and others repre-
senting the real estate industry, who expressed identical concerns about the possibility that national banks financial
subsidiaries would be permitted to engage in real estate brokerage activities n11 and that, if that power were authorized,
the proposal would permit them to do so without complying with state real estate brokerage licensing laws. This final
rule will not have that result because it does not apply to the activities of national bank financial subsidiaries. Thus,
should the Department of the Treasury (Treasury) and the Board of Governors of the Federal Reserve System (Board)
proposal to permit financial subsidiaries and financial holding companies to engage in real estate brokerage activities go
forward, thisfinal rule would not affect the application of state real estate licensing requirements to national bank finan-
cial subsidiaries.

n1l Pursuant to procedures established by the Gramm-Leach-Bliley Act, Pub. L. 106-102, 113 Stat. 1338 (Nov. 12,
1999), for determining that an activity is "financial in nature," and thus permissible for financial holding companies and
financial subsidiaries, the Board and Treasury jointly published a proposal to determine that real estate brokerage is
"financial in nature." see 66 FR 307 (Jan. 3, 2001). No final action has been taken on the proposal.

Many realtor comments also raised arguments concerning the impact of this rulemaking on consumers and market
competition and some argued that preemption of state licensing requirements related to real estate lending is inappropri-
ate on the basis of field or conflict preemption. These issues also were raised by other commenters and are addressed in
sections 1V and VI of this preamble.

Community and consumer advocates. In addition to the comments from realtors, the OCC received opposing com-
ments from community and consumer advocates. These commenters argued that the OCC should not adopt further regu-
lations preempting state law and, in particular, should not adopt in the final rule an "occupation of the field" preemption
standard for national banks' real estate lending activities. The community and consumer advocates also asserted that the
proposed "obstruct, in whole or in part" preemption standard is inconsistent with, and alowering of, the preemption
standards articulated by the U.S. Supreme Court. Whatever the standard, the community and consumer advocates ex-
pressed concern that preemption would alow national banks to escape some state tort, contract, debt collection, zoning,
property transfer, and criminal laws, and would expose consumers to wide-spread predatory and abusive practices by
national banks. These commenters asserted that the OCC's proposed anti-predatory lending standard is insufficient and
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urged the OCC to further strengthen consumer protections in parts 7 and 34, including prohibiting specific practices
characterized as unfair or deceptive. These issues are addressed in sections 1V and V1 of this preamble.

Sate officials and members of Congress. State banking regulators, the Conference of State Bank Supervisors
(CSBYS), the National Conference of State Legislators, individual state legislators, the National Association of Attorneys
General (NAAG), and individual state attorneys general questioned the legal basis of the proposal and argued that the
OCC lacks authority to adopt it. These commenters, like the community and consumer advocates, also challenged the
OCC's authority to adopt in the final rule either a"field occupation” preemption standard or the proposed "obstruct, in
whole or in part" standard. These commenters raised concerns about the effect of the proposal, if adopted, on the dual
banking system, and its impact on what they assert is the states' authority to apply and enforce consumer protection laws
against national banks, and particularly against operating subsidiaries. Several members of Congress submitted com-
ments, or forwarded letters from constituents and state officials, that echoed these concerns. The arguments concerning
the dual banking system are addressed in the discussion of Executive Order 13132 |ater in this preamble. n12 The re-
maining issues raised by the state commenters are addressed in sections 1V and V1 of this preamble. n13

n12 See also OCC publication entitled National Banks and the Dual Banking System (Sept. 2003).
n13 See also L etter from John D. Hawke, Jr., Comptroller of the Currency, to Senator Paul S. Sarbanes (Dec. 9,

letters sent to nine other Senators; and L etters from John D. Hawke, Jr., Comptroller of the Currency, to Representatives
Sue Kelly, Peter King, Carolyn B. Maoney, and Carolyn McCarthy (Dec. 23, 2003). [*1907]

National banks and banking industry trade groups. National banks, other financial institutions, and industry groups
supported the proposal. Many of these commenters argued that Congress has occupied the fields of deposit-taking and
lending in the context of national banks and urged the OCC to adopt afinal rule reflecting an extensive occupation of
the field approach. These commenters concluded that various provisions of the National Bank Act establish broad statu-
tory authority for the activities and regulation of national banks, and that these provisions suggest strongly that Con-
gress did in fact intend to occupy the fields in question. In addition to these express grants of authority, the commenters
noted that national banks may, under 12 U.S.C. 24(Seventh), "exercise* * * all such incidental powers as shall be nec-
essary to carry on the business of banking," and that this provision has been broadly construed by the Supreme Court.
n14 These commenters concluded that this broad grant of Federal powers, coupled with equally broad grants of rule-
making authority to the OCC, n15 effectively occupy the field of national bank regulation.

nl4 See, e.q., Nationsbank of North Carolina, N.A. v. Variable Annuity Life Ins. Co., 513 U.S 251, 258 n.2 (1995)
(VALIC).

nl5 Seg, eg., 12 U.SC. 93a.

Many of the supporting commenters also urged the adoption of the proposal for the reasons set forth in its pream-
ble. These commenters agreed with the OCC's assertion in the preambl e that banks with customers in more than one
state "face uncertain compliance risks and substantial additional compliance burdens and expense that, for practical pur-
poses, materially impact their ability to offer particular products and services." n16 The commenters stated that, in ef-
fect, anational bank must often craft different products or services (with associated procedures and policies, and their
attendant additional costs) for each state in which it does business, or elect not to provide all of its products or services
(to the detriment of consumers) in one or more states. These commenters believe that the proposal, if adopted, would
offer much-needed clarification of when state law does or does not apply to the activities of a national bank and its op-
erating subsidiaries. Such clarity, these commenters argued, is critical to helping national banks maintain and expand
provision of financial services. Without such clarity, these commenters assert, the burdens and costs, and uncertain li-
abilities arising under amyriad of state and local laws, are a significant diversion of the resources that national banks
otherwise can use to provide services to customers nationwide, and a significant deterrent to their willingness and abil-
ity to offer certain products and services in certain markets. These issues are addressed in sections |V and VI of this
preamble.

nl6 68 FR 46119, 46120.
V. Reason and Authority for the Regulations

A. The Regulations Are Issued in Furtherance of the OCC's Responsibility To Ensure That the National Banking System
Is Able To Operate As Authorized by Congress
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As the courts have recognized, Federal law authorizes the OCC to issue rules that preempt state law in furtherance
of our responsibility to ensure that national banks are able to operate to the full extent authorized under Federal law,
notwithstanding inconsistent state restrictions, and in furtherance of their safe and sound operations.

Federal law isthe exclusive source of all of national banks' powers and authorities. Key to these powersisthe
clause set forth at 12 U.S.C. 24(Seventh) that permits national banksto exercise "all such incidental powers as shall be
necessary to carry on the business of banking.” This flexible grant of authority furthers Congress's long-range goalsin
establishing the national banking system, including financing commerce, establishing private depositories, and generally
supporting economic growth and development nationwide. n17 The achievement of these goals required national banks
that are safe and sound and whose powers are dynamic and capable of evolving so that they can perform their intended
roles. The broad grant of authority provided by 12 U.S.C. 24(Seventh), as well as the more targeted grants of authority
provided by other statutes, n18 enable national banks to evolve their operations in order to meet the changing needs of
our economy and individual consumers. n19

n17 For amore detailed discussion of Congress's purposesin establishing a national banking system that would op-
erate to achieve these goals distinctly and separately from the existing system of state banks, see the preamble to the
proposal, 68 FR 46119, 46120, and National Banks and the Dual Banking System, supra note 12.

nl8 See, eg., 12 U.SC. 92a (authorizing national banks to engage in fiduciary activities) and 371 (authorizing na-
tional banksto engagein real estate lending activities).

n19 The Supreme Court expressly affirmed the dynamic, evolutionary character of national bank powersin VALIC,
in which it held that the "business of banking” is not limited to the powers enumerated in 12 U.S.C. 24(Seventh) and
that the OCC has the discretion to authorize activities beyond those specifically enumerated in the statute. see 513 U.S,
at 258 n.2.

The OCC is charged with the fundamental responsibility of ensuring that national banks operate on a safe and
sound basis, and that they are able to do so, if they choose, to the full extent of their powers under Federal law. This
responsibility includes enabling the national banking system to operate as authorized by Congress, consistent with the
essential character of anational banking system and without undue confinement of their powers. Federal law givesthe
OCC broad rulemaking authority in order to fulfill these responsibilities. Under 12 U.S.C. 93a, the OCC is authorized
"to prescribe rules and regulations to carry out the responsibilities of the office" n20 and, under 12 U.S.C. 371, to "pre-
scribe by regulation or order” the "restrictions and requirements” on national banks' real estate lending power without
state-imposed conditions. n21

n20 12 U.SC. 93a.
n21 12 U.SC. 371(a).

In recent years, the financial services marketplace has undergone profound changes. Markets for credit (both con-
sumer and commercial), deposits, and many other financial products and services are now national, if not international,
in scope. These changes are the result of a combination of factors, including technological innovations, the erosion of
legal barriers, and an increasingly mobile society.

Technology has expanded the potential availability of credit and made possible virtually instantaneous credit deci-
sions. Mortgage financing that once took weeks, for example, now can take only hours. Consumer credit can be ob-
tained at the point of sale at retailers and even when buying a major item such as a car. Consumers can shop for invest-
ment products and deposits on-line. With respect to deposits, they can compare rates and duration of avariety of deposit
products offered by financial institutions located far from where the consumer resides.

Changesin applicable law a so have contributed to the expansion of markets for national banks and their operating
subsidiaries. These changes have affected both the type of products that may be offered and the geographic region in
which banks-large and small-may conduct business. As aresult of these changes, banks may branch across state lines
and offer abroader array of products than ever before. An even wider range of [*1908] customers can be reached
through the use of technology, including the Internet. Community national banks, as well as the largest national banks,
use new technologies to expand their reach and service to customers.

Our modern society is also highly mobile. Forty million Americans move annually, according to a recent Congres-
sional report issued in connection with enactment of the Fair and Accurate Credit Transactions Act of 2003. n22 And
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when they move, they often have the desire, if not the expectation, that the financial relationships and status they have
established will be portable and will remain consistent.

n22 see S. Rep. No. 108-166, at 10 (2003) (quoting the hearing testimony of Secretary of the Treasury Snow).

These devel opments highlight the significance of being able to conduct a banking business pursuant to consistent,
national standards, regardless of the location of a customer when he or she first becomes a bank customer or the location
to which the customer may move after becoming a bank customer. They also accentuate the costs and interference that
diverse and potentially conflicting state and local 1aws have on the ability of national banks to operate under the powers
of their Federal charter. For national banks, moreover, the ability to operate under uniform standards of operation and
supervision is fundamental to the character of their national charter. n23 When national banks are unable to operate un-
der national standards, it also implicates the role and responsibilities of the OCC.

n23 Aswe explained last year in the preamble to our amendments to part 7 concerning national banks' electronic
activities, "freedom from State control over a national bank's powers protects national banks from conflicting local laws
unrelated to the purpose of providing the uniform, nationwide banking system that Congress intended." 67 FR 34992,
34997 (May 17, 2002).

These concerns have been exacerbated recently, by increasing efforts by states and localities to apply state and local
laws to bank activities. As we have learned from our experience supervising national banks, from the inquiries received
by the OCC's Law Department, by the extent of litigation in recent years over these state efforts, and by the comments
we received on the proposal, national banks' ability to conduct operations to the full extent authorized by Federal law
has been curtailed as aresult.

Commenters noted that the variety of state and local laws that have been enacted in recent years-including laws
regulating fees, disclosures, conditions on lending, and licensing-have created higher costs and increased operational
challenges. n24 Other commenters noted the proliferation of state and local anti-predatory lending laws and the impact
that those laws are having on lending in the affected jurisdictions. As aresult, national banks must either absorb the
costs, pass the costs on to consumers, or eliminate various products from jurisdictions where the costs are prohibitive.
Commenters noted that this result is reached even in situations where a bank concludesthat alaw is preempted, simply
so that the bank may avoid litigation costs or anticipated reputational injury.

n24 Illustrative of comments along these lines were those of banks who noted that various state laws would result
in the following costs: (a) Approximately $ 44 million in start-up costs incurred by 6 banks as aresult of arecently-
enacted Californialaw mandating a minimum payment warning; (b) 250 programming days required to change one of
several computer systems that needed to be changed to comply with anti-predatory lending laws enacted in three states
and the District of Columbia; and (c) $ 7.1 million in costs a bank would incur as a result of complying with mandated
annual statements to credit card customers.

As previously noted, the elimination of legal and other barriersto interstate banking and interstate financial service
operations has led a number of banking organizations to operate, in multi-state metropolitan statistical areas, and on a
multi-state or nationwide basis, exacerbating the impact of the overlay of state and local standards and requirements on
top of the Federal standards and OCC supervisory requirements already applicable to national bank operations. When
these multi-jurisdictional banking organizations are subject to regulation by each individua state or municipality in
which they conduct operations, the problems noted earlier are compounded.

Even the efforts of a single state to regulate the operations of a national bank operating only within that state can
have a detrimental effect on that bank's operations and consumers. Aswe explained in our recent preemption determina-
tion and order responding to National City Bank's inquiry concerning the Georgia Fair Lending Act (GFLA), n25 the
GFLA caused secondary market participants to cease purchasing certain Georgia mortgages and many mortgage lenders
to stop making mortgage loans in Georgia. National banks have a so been forced to withdraw from some products and
markets in other states as aresult of the impact of state and local restrictions on their activities.

n25 see 68 FR 46264 (Aug. 5, 2003).

When national banks are unable to operate under uniform, consistent, and predictabl e standards, their business suf-
fers, which negatively affects their safety and soundness. The application of multiple, often unpredictable, different state
or local restrictions and requirements prevents them from operating in the manner authorized under Federal law, is
costly and burdensome, interferes with their ability to plan their business and manage their risks, and subjects them to
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uncertain liabilities and potential exposure. In some cases, this deters them from making certain products available in
certain jurisdictions. n26

n26 Aswas recently observed by Federal Reserve Board Chairman Alan Greenspan (in the context of amendments
to the Fair Credit Reporting Act), "[I]imits on the flow of information among financial market participants, or increased
costs resulting from restrictions that differ based on geography, may lead to an increase in the price or areduction in the
availability of credit, aswell as areduction in the optimal sharing of risk and reward." Letter of February 28, 2003, from
Alan Greenspan, Chairman, Board of Governors of the Federal Reserve System, to The Honorable Ruben Hinojosa
(emphasis added).

The OCC therefore isissuing this final rule in furtherance of its responsibility to enable national banksto operate to
the full extent of their powers under Federal law, without interference from inconsistent state laws, consistent with the
national character of the national banking system, and in furtherance of their safe and sound operations. The final rule
does not entail any new powers for national banks or any expansion of their existing powers. Rather, we intend only to
ensure the soundness and efficiency of national banks' operations by making clear the standards under which they do
business.

B. Pursuant to 12 U.S.C. 93a and 371, the OCC May Adopt Regulations That Preempt State Law

The OCC has ample authority to provide, by regulation, that types of state laws are not applicable to national banks.
As mentioned earlier, 12 U.SC. 93a grants the OCC comprehensive rulemaking authority to further its responsibilities,
stating that-

Except to the extent that authority to issue such rules and regulations has been expressly and exclusively granted to
another regulatory agency, the Comptroller of the Currency is authorized to prescribe rules and regulations to carry out
the responsibilities of the office * * *, n27

n27 12 U.SC. 93a.

Thislanguage is significantly broader than that customarily used to convey rulemaking authority to an agency,
which istypically focused on a particular statute. Thiswas recognized, some 20 years ago, by the United States Court of
Appealsfor the D.C. Circuit in [*1909] itsdecision confirming that 12 U.S.C. 93a authorizes the OCC to issue regula-
tions preempting state law. In Conference of State Bank Supervisors v. Conover, n28 the Conference of State Bank Su-
pervisors (CSBS) sought to overturn a district court decision upholding OCC regulations that provided flexibility re-
garding the terms on which national banks may make or purchase adjustable rate mortgages (ARMs) and that preempted
inconsistent state laws. The regulations provided generally that national banks may make or purchase ARMs without
regard to state law limitations. The district court granted the OCC's motion for summary judgment on the ground that
the regul ations were within the scope of the OCC's rulemaking powers granted by Congress.

n28 710 F.2d 878 (D.C. Cir. 1983).

On appeal, the CSBS asserted that 12 U.S.C. 93a grants the OCC authority to issue only "housekeeping" procedural
regulations. In support of this argument, the CSBS cited aremark from the legislative history of 12 U.SC. 93a by Sena
tor Proxmire that 12 U.S.C. 93a "carries with it no new authority to confer on national banks powers which they do not
have under existing law." CSBS also cited a statement in the conference report that 12 U.S.C. 93a "carries no authority
[enabling the Comptroller] to permit otherwise impermissible activities of national banks with specific reference to the
provisions of the McFadden Act and the Glass-Steagall Act." n29

n29 Id. at 885 (emphasisin original).

The Court of Appeals rejected the CSBS's contentions concerning the proper interpretation of 12 U.SC. 93a. The
Court of Appeals explained first that the challenged regulations (like this final rule) did not confer any new powers on
national banks. Moreover,

[t]hat the Comptroller also saw fit to preempt those state laws that conflict with his responsibility to ensure the safety
and soundness of the national banking system, see 12 U.S.C. § 481, does not constitute an expansion of the powers of
national banks. n30

n30 Id. (emphasisin original).
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Nor did the Court of Appeals find support for the CSBS's position in the conference report:

Asthe "specific reference” to the McFadden and Glass-Steagall Acts indicates, the "impermissible activities' which
the Comptroller is not empowered to permit are activities that are impermissible under federal, not state, law. n31

n311d.

The court summarized its rationale for holding that 12 U.S.C. 93a authorized the OCC to issue the challenged regula-
tions by saying:

It bears repeating that the entire legislative scheme is one that contempl ates the operation of state law only in the
absence of federal law and where such state law does not conflict with the policies of the National Banking Act. So long
as he does not authorize activities that run afoul of federal laws governing the activities of the national banks, there-
fore, the Comptroller has the power to preempt inconsistent state laws. n32

n32 Id. at 878 (emphasis added).

The authority under 12 U.S.C. 93a described by the court in CSBSv. Conover thus amply supports the adoption of
regulations providing that specified types of state laws purporting to govern as applied to national banks' lending and
deposit-taking activities are preempted.

Under 12 U.S.C. 371, the OCC has the additional and specific authority to provide that the specified types of laws
relating to national banks' real estate lending activities are preempted. Aswe have described and as recognized in CSBS
v. Conover, n33 12 U.S.C. 371 grants the OCC unique rulemaking authority with regard to national banks' real estate
lending activities. That section states:

[alny national banking association may make, arrange, purchase or sell loans or extensions of credit secured by
lienson interestsin real estate, subject to section 1828(0) of thistitle and such restrictions and requirements as the
Comptroller of the Currency may prescribe by regulation or order. n34

n33 In CSBSv. Conover, the court also held that the authority conferred by 12 U.S.C. 371, as the statute read at the
time relevant to the court's decision, conferred authority upon the OCC to issue the preemptive regulations challenged in
that case. The version of section 371 considered by the court authorized national banksto make real estate loans "sub-
ject to such terms, conditions, and limitations" as prescribed by the Comptroller by order, rule or regulations. The court
said that the "restrictions and requirements' language contained in the statute today was "not substantially different”
from the language that it was considering in that case. Id. at 884.

n34 12 U.SC. 371(a).

The language and history of 12 U.SC. 371 confirm the real estate lending powers of national banks and that only
the OCC " subject to other applicable Federal law " and not the states may impose restrictions or requirements on na
tional banks' exercise of those powers. The Federal powers conferred by 12 U.S.C. 371 are subject only "to section
1828(0) of thistitle and such restrictions and requirements as the Comptroller of the Currency may prescribe by regula-
tion or order." n35 Thus, the exercise of the powers granted by 12 U.S.C. 371 is not conditioned on compliance with any
state requirement, and state laws that attempt to confine or restrain national banks' real estate lending activitiesarein-
consistent with national banks' real estate lending powers under 12 U.SC. 371.

n35 Id. As noted supra at note 7, Federal legislation occasionally provides that national banks shall conduct certain
activities subject to state law standards. For example, national banks conduct insurance sales, solicitation, and cross-
marketing activities subject to certain types of state restrictions expressly set out in the Gramm-Leach-Bliley Act. See
15 U.SC. 6701(d)(2)(B). Thereis no similar Federal |egislation subjecting national banks' real estate lending activities
to state law standards.

This conclusion is consistent with the fact that national bank real estate lending authority has been extensively
regulated at the Federal level since the power first was codified. Beginning with the enactment of the Federal Reserve
Act of 1913, n36 national banks' real estate lending authority has been governed by the expressterms of 12 U.S.C. 371.
Asoriginally enacted in 1913, section 371 contained alimited grant of authority to national banks to lend on the secu-
rity of "improved and unencumbered farm land, situated within its Federal reserve district." n37 In addition to the geo-
graphic limits inherent in this authorization, the Federal Reserve Act aso imposed limits on the term and amount of
each loan aswell as an aggregate lending limit. Over the years, 12 U.S.C. 371 was repeatedly amended to broaden the
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types of rea estate |oans national banks were permitted to make, to expand geographic limits, and to modify loan term
limits and per-loan and aggregate lending limits.

n36 Federal Reserve Act, Dec. 23, 1913, ch. 6, 38 Stat. 251, as amended.
n37 |d. section 24, 38 Stat. 273.

In 1982, Congress removed these "rigid statutory limitations" n38 in favor of abroad provision that is very similar
to the current law and that authorized national banks to "make, arrange, purchase or sell loans or extensions of credit
secured by liens on interestsin real estate, subject to such terms, conditions, and limitations as may be prescribed by the
Comptroller of the Currency by order, rule, or regulation.” n39 The purpose of the 1982 amendment was "to provide
national banks with the ability to engage in more creative and flexible financing, and to become stronger participantsin
the home financing market." n40 In 1991, Congress removed the term "rul€" from this phrase and enacted an additional
requirement, codified at 12 U.SC. [*1910] 1828(0), that national banks (and other insured depository institutions)
conduct real estate lending pursuant to uniform standards adopted at the Federal level by regulation of the OCC and the
other Federal banking agencies. n41

n38 S. Rep. No. 97-536, at 27 (1982).

n39 Garn-St Germain Depository Institutions Act of 1982, Pub. L. 97-320, section 403, 96 Stat. 1469, 1510-11
(1982).

n40 S. Rep. No. 97-536, at 27 (1982).

n41 see section 304 of the Federal Deposit Insurance Corporation Improvement Act, codified at 12 U.S.C. 1828(0).
These standards governing national banks' real estate lending are set forth in Subpart D of 12 CFR part 34.

Thus, the history of national banks' real estate lending activitiesunder 12 U.S.C. 371 is one of extensive Congres-
sional involvement gradually giving way to a streamlined approach in which Congress has delegated broad rulemaking
authority to the Comptroller. The two versions of 12 U.S.C. 371-namely, the lengthy and prescriptive approach prior to
1982 and the more recent statement of broad authority qualified only by reference to Federal law-may be seen as evolv-
ing articulations of the same idea.

C. The Preemption Standard Applied in This Final Rule Is Entirely Consistent With the Sandards Articulated by the
Supreme Court

State laws are preempted by Federal law, and thus rendered invalid with respect to national banks, by operation of
the Supremacy Clause of the U.S. Constitution. n42 The Supreme Court has identified three ways in which this may
occur. First, Congress can adopt express language setting forth the existence and scope of preemption. n43 Second,
Congress can adopt aframework for regulation that "occupies the field" and |eaves no room for states to adopt supple-
mental laws. n44 Third, preemption may be found when state law actually conflicts with Federal law. Conflict will be
found when either: (i) compliance with both laws is a"physical impossibility;" n45 or (ii) when the state law stands "as
an obstacle to the accomplishment and execution of the full purposes and objectives of Congress." n46

n42 "This Constitution, and the Laws of the United States which shall be made in Pursuance thereof * * * shall be
the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.” U.S. Const. art. VI, cl. 2.

n43 See Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977).
n44 See Ricev. Santa Fe Elevator Corp., 331 U.S 218, 230 (1947).
n45 Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S 132, 143 (1963).

n46 Hines v. Davidowitz, 312 U.S 52, 67 (1941); Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 25, 31
(1996) (quoting Hines).

In Barnett Bank of Marion County v. Nelson, n47 the Supreme Court articulated preemption standards used by the
Supreme Court in the national bank context to determine, under the Supremacy Clause of the U.S. Constitution, whether
Federal law conflicts with state law such that the state law is preempted. As observed by the Supreme Court in Barnett,
astate law will be preempted if it conflicts with the exercise of anational bank's Federally authorized powers.

n47 517 U.S. 25 (1996).
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The Supreme Court noted in Barnett the many formulations of the conflicts standard. The Court stated:

In defining the pre-emptive scope of statutes and regulations granting a power to national banks, these cases take
the view that normally Congress would not want States to forbid, or impair significantly, the exercise of a power that
Congress explicitly granted. To say thisis not to deprive States of the power to regulate national banks, where (unlike
here) doing so does not prevent or significantly interfere with the national bank's exercise of its powers. See, e.g.,
Anderson Nat. Bank v. Luckett, 321 U.S 233, 247-252 (1944) (state statute administering abandoned deposit accounts
did not "unlawful[ly] encroac[h] on the rights and privileges of national banks"); McClellan v. Chipman, 164 U.S 347,
358 (1896) (application to national banks of state statute forbidding certain real estate transfers by insolvent transferees
would not "destro[y] or hampelr]" national banks" functions); National Bank v. Commonwealth, 76 U.S. (9 Wall.) 353,
362 (1869) (national banks subject to state law that does not "interfere with, or impair [national banks] efficiency in
performing the functions by which they are designed to serve [the Federal] Government™). n48

n48 Id. at 33-34. Certain commenters cite Nat'l Bank v. Commonwealth for the proposition that national banks are
subject to state law. These commenters, however, omit the important caveat, quoted by the Barnett Court, that state law
applies only where it does not "interfere with, or impair [national banks] efficiency in performing the functions by
which they are designed to serve [the Federa] Government.”

The variety of formulations quoted by the Court-"unlawfully encroach,” "hamper,” "interfere with or impair na-
tional banks' efficiency"-defeats any suggestion that any one phrase constitutes the exclusive standard for preemption.
As the Supreme Court explained in Hines v. Davidowitz: n49

n49 312 U.S 52 (1941).

There is not-and from the very nature of the problem there cannot be-any rigid formula or rule which can be used as
auniversal pattern to determine the meaning and purpose of every act of Congress. This Court, in considering the valid-
ity of state lawsin the light of treaties or federal laws touching the same subject, has made use of the following expres-
sions: conflicting; contrary to; occupying the field; repugnance; difference; irreconcilability; inconsistency; violation;
curtailment; and interference. But none of these expressions provides an infallible constitutional test or an exclusive
constitutional yardstick. In the final analysis, there can be no one crystal clear distinctly marked formula. Our primary
function is to determine whether, under the circumstances of this particular case, [the state law at issue] standsas an
obstacle to the accomplishment and execution of the full purposes and objectives of Congress. n50

n50 Id. at 67 (emphasi s added) (citations omitted).

Thus, in Hines, the Court recognized that the Supremacy Clause principles of preemption can be articulated in a
wide variety of formulations that do not yield substantively different legal results. The variation among formulations
that carry different linguistic connotations does not produce different legal outcomes.

We have adopted in thisfinal rule a statement of preemption principles that is consistent with the various formula-
tions noted earlier. The phrasing used in the final rule-obstruct, n51 impair, n52 or condition n53 "-differs somewhat
from what we proposed. This standard conveys the same substantive point as the proposed standard, however; that is,
that state laws do not apply to national banks if they impermissibly contain a bank's exercise of afederally authorized
power. The words of the final rule, which are drawn directly from applicable Supreme Court precedents, better convey
the range of effects on national bank powers that the Court has found to be impermissible. The OCC intends this phrase
asthe digtillation of the various preemption constructs articulated by the Supreme Court, as recognized in Hines and
Barnett, and not as a replacement construct that isin any way inconsistent with those standards.

n51 See Hines, 312 U.S at 76.

n52 See Nat'l Bank v. Commonwealth, 76 U.S. at 362; Davisv. Elmira Savings Bank, 161 U.S 275, 283 (1896);
McClellan, 164 U.S at 357.

n53 See Barnett, 517 U.S at 34; Franklin Nat'l Bank of Franklin Square v. New York, 347 U.S. 373, 375-79 (1954).

In describing the proposal, we invited comment on whether it would be appropriate to assert occupation of the en-
tirefield of real estate lending. Some commenters strongly urged that we do so, and that we go beyond real estate lend-
ing to cover other lending and deposit-taking activities as well. Upon further consideration of thisissueand [*1911]
careful review of comments submitted pertaining to this point, we have concluded, as the Supreme Court recognized in
Hines and reaffirmed in Barnett, that the effect of labeling of this nature is largely immaterial in the present circum-
stances. Thus, we decline to adopt the suggestion of these commenters that we declare that these regulations " occupy
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the field" of national banks' real estate lending, other lending, and deposit-taking activities. We rely on our authority
under both 12 U.S.C. 93a and 371, and to the extent that an issue arises concerning the application of a state law not
specifically addressed in the final regulation, we retain the ability to address those questions through interpretation of
the regulation, issuance of orders pursuant to our authority under 12 U.S.C. 371, or, if warranted by the significance of
the issue, by rulemaking to amend the regulation.

V. Description of the Final Rule

A. Amendments to Part 34

1. Section 34.3(a). Thefinal rule retains the statement of national banks' real estate lending authority, now desig-
nated as § 34.3(a), that national banks may "make, arrange, purchase, or sell loans or extensions of credit, or interests
therein, that are secured by lienson, or interestsin, real estate (real estate |oans), subject to 12 U.S.C. 1828(0) and such
restrictions and requirements as the Comptroller of the Currency may prescribe by regulation or order.”

2. Section 34.3(b). New 8 34.3(b) adds an explicit safety and soundness-derived anti-predatory lending standard to
the genera statement of authority concerning lending. Many bank commenters voiced concern that the proposed anti-
predatory lending standard, by prohibiting a national bank from making aloan based predominantly on the foreclosure
value of aborrower's collateral without regard to the borrower's repayment ability, would also prohibit a national bank
from engaging in legitimate, non-predatory lending activities. These commenters noted that reverse mortgage, small
business, and high net worth loans are often made based on the value of the collateral.

We have revised the anti-predatory lending standard in the final rule to clarify that it applies to consumer loans
only, (i.e., loansfor personal, family, or household purposes), and to clarify that it is intended to prevent borrowers from
being unwittingly placed in a situation where repayment is unlikely without the lender seizing the collateral. Where the
bargain agreed to by aborrower and alender involves an understanding by the borrower that it islikely or expected that
the collateral will be used to repay the debt, such as with areverse mortgage, it clearly is not objectionable that the col-
lateral will then be used in such a manner. Moreover, the final rule's anti-predatory lending standard is not intended to
apply to business lending or to situations where a borrower's net worth would support the loan under customary under-
writing standards.

Thus, we have revised the anti-predatory lending standard so that it focuses on consumer loans and permits a na-
tional bank to use a variety of reasonable methods to determine a borrower's ability to repay, including, for example, the
borrower's current and expected income, current and expected cash flows, net worth, other relevant financial resources,
current financial obligations, employment status, credit history, or other relevant factors.

Several commenters urged the OCC to expressly affirm that a national bank's lending practices must be conducted
in conformance with section 5 of the FTC Act, which makes unlawful "unfair or deceptive acts or practices' in inter-
state commerce, n54 and regulations promulgated thereunder. As discussed in more detail in section VI of this pream-
ble, the OCC has taken actions against national banks under the FTC Act where the OCC believed they were engaged in
unfair or deceptive practices. As demonstrated by these actions, the OCC recognizes the importance of national banks
and their operating subsidiaries acting in conformance with the standards contained in section 5 of the FTC Act. We
therefore agree that an express reference to those standards in our regulation would be appropriate and have added it to
the final rules. n55

n54 15 U.S.C. 45(a)(1).

n55 It isimportant to note here that we lack the authority to do what some commenters essentially urged, namely,
to specify by regulation that particular practices, such asloan "flipping" or "equity stripping,” are unfair or deceptive.
While we have the ability to take enforcement actions against national banks if they engage in unfair or deceptive prac-
tices under section 5 of the FTC Act, the OCC does not have rulemaking authority to define specific practices as unfair
or deceptive under section 5. see 15 U.S.C. 57a(f).

3. Sate laws that are preempted (8 34.4(a)). Pursuant to 12 U.S.C. 93a and 371, the final rule amends § 34.4(a) to
add to the existing regulatory list of types of state law restrictions and requirements that are not applicable to national
banks. Thislist, promulgated under our authority "to prescribe rules and regulations to carry out the responsibilities of
the office" and to prescribe the types of restrictions and requirements to which national banks' real estate lending activi-
ties shall be subject, reflects our experience with types of state laws that can materially affect and confine-and thus are
inconsistent with-the exercise of national banks real estate lending powers. n56
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n56 Aswe noted in our discussion of thislist in the preamble to the proposal, the "OCC and Federa courts have
thus far concluded that a wide variety of state laws are preempted, either because the state laws fit within the express
preemption provisions of an OCC regulation or because the laws conflict with a Federal power vested in national
banks." see 68 FR 46119, 46122-46123. Thelist is also substantially identical to the types of laws specified in a compa-
rable regulation of the OTS. See 12 CFR 560.2(b).

Thefinal rule revises slightly the introductory clause used in proposed § 34.4(a) in order to conform this section
more closely to the amended sections of part 7 discussed later in this preamble. Thus, the final rule provides: "Except
where made applicable by Federal law, state laws that obstruct, impair, or condition a national bank's ability to fully
exerciseits Federally authorized real estate lending powers do not apply to national banks." The final rule then expands
the current list of the types of state law restrictions and requirements that are not applicable to national banks.

Many of the supporting commenters requested that the final rule clarify the extent to which particular state or local
laws that were not included in the proposal are preempted. For example, these commenters suggested that the final rule
address particular state laws imposing various limitations on mortgage underwriting and servicing.

We decline to address most of these suggestions with the level of specificity requested by the commenters. Identify-
ing state laws in a more generic way avoids the impression that the regulations only cover state laws that appear on the
list. Thelist of the types of preempted state laws is not intended to be exhaustive, and we retain the ability to address
other types of state laws by order on a case-by-case basis, as appropriate, to make determinations whether they are pre-
empted under the applicable standards. n57

n57 See, e.qg., OCC Determination and Order concerning the Georgia Fair Lending Act, supra footnote 25.

4, State laws that are not preempted (8 34.4(b)). Section 34.4(b) also providesthat certain types of state laws are
not preempted and would apply to national banks to the extent that they are consistent with national banks' Federal au-
thority to engage in real estate lending because their effect on thereal estate [*1912] lending operations of national
banksis only incidental. These types of laws generally pertain to contracts, rightsto collect debts, acquisition and trans-
fer of property, taxation, zoning, crimes, torts, n58 and homestead rights. In addition, any other law the effect of which
isincidental to national banks lending authority or otherwise consistent with national banks' authority to engagein real
estate lending would not be preempted. n59 In general, these would be laws that do not attempt to regul ate the manner
or content of national banks real estate lending, but that instead form the legal infrastructure that makes it practicable to
exercise apermissible Federal power.

n58 See Bank of America v. City & County of San Francisco, 309 F.3d 551, 559 (9th Cir. 2002).

n59 The label a state attaches to its laws will not affect the analysis of whether that law is preempted. For instance,
laws related to the transfer of real property may contain provisions that give borrowers the right to "cure" a default upon
acceleration of aloan if the lender has not foreclosed on the property securing the loan. Viewed one way, this could be
seen as part of the state laws governing foreclosure, which historically have been within a state's purview. However, as
we concluded in the OCC Determination and Order concerning the GFLA, to the extent that this type of law limits the
ability of anational bank to adjust the terms of a particular class of loans once there has been a default, it would be a
state law limitation "concerning * * * (2) The schedule for the repayment of principal and interest; [or] (3) The term to
maturity of theloan * * *" 12 CFR 34.4(a). In such a situation, we would be governed by the effect of the state statute.

One category of state law included in the proposed list of state laws generally not preempted was "debt collection.”
Consistent with Supreme Court precedents addressing this type of state law, n60 we have revised the language of the
final ruleto refer to national banks' "right to collect debts.”

n60 See, e.g., Nat'l Bank v. Commonwealth, 76 U.S at 362 (national banks "are subject to the laws of the State, and
are governed in their daily course of business far more by the laws of the State than of the nation. All their contracts are
governed and construed by State laws. Their acquisition and transfer of property, their right to collect their debts, and
their liability to be sued for debts, are all based on State law.") (emphasis added); see also McClellan, 164 U.S. at 356-
57 (quoting Nat'l Bank v. Commonwealth).

B. Amendments to Part 7--Deposit-Taking, Other Consumer Lending, and National Bank Operations

Thefinal rule adds three new sections to part 7: § 7.4007 regarding deposit-taking activities, § 7.4008 regarding
non-real estate lending activities, and § 7.4009 regarding national bank operations. The structure of the amendmentsis
the same for 88 7.4007 and 7.4008 and is similar for § 7.40009.
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For § 7.4007, the final rule first sets out a statement of the authority to engage in the activity. Second, the final rule
notes that state laws that obstruct, impair, or condition anational bank's ability to fully exercise the power in question
are not applicable, and lists several types of state laws that are preempted. Types of state laws that are generally pre-
empted under § 7.4007 include state requirements concerning abandoned and dormant accounts, checking accounts,
disclosure requirements, funds availability, savings account orders of withdrawal, state licensing or registration re-
quirements, and special purpose savings services. Finally, the final rule lists types of state laws that, as a general matter,
are not preempted. Examples of these laws include state laws concerning contract, rightsto collect debt, tort, zoning,
and property transfers. These lists are not intended to be exhaustive, and the OCC retains the ability to address other
types of state laws on a case-by-case basis to make preemption determinations under the applicable standards.

For § 7.4008, the final rule also sets out a statement of the authority to engage in the activity (non-real estate lend-
ing), notes that state laws that obstruct, impair, or condition a national bank's ability to fully exercise this power are not
applicable, and lists several types of state lawsthat are, or are not, preempted. Section 7.4008 also includes a saf ety and
soundness-based anti-predatory lending standard. Final § 7.4008(b) states that "[a] national bank shall not make a con-
sumer loan subject to this § 7.4008 based predominantly on the bank's realization of the foreclosure or liquidation value
of the borrower's collateral, without regard to the borrower's ability to repay the loan according to its terms. A bank may
use any reasonable method to determine a borrower's ahility to repay, including, for example, the borrower's current and
expected income, current and expected cash flows, net worth, other relevant financial resources, current financial obli-
gations, employment status, credit history, or other relevant factors." Separately, § 7.4008(c) aso includes a statement
that a national bank shall not engage in unfair or deceptive practices within the meaning of section 5 of the FTC Act and
regulations promulgated thereunder in connection with making non-real estate related loans. The standards set forth in §
7.4008(b) and (c), plus an array of Federal consumer protection standards, n61 ensure that national banks are subject to
consistent and uniform Federal standards, administered and enforced by the OCC, that provide strong and extensive
customer protections and appropriate safety and soundness-based criteria for their lending activities.

n61 See supra note 10.

In § 7.4009, the final rule first states that national banks may exercise all powers authorized to them under Federal
law. n62 Second, the final rule states that except as otherwise made applicable by Federal law, state laws that obstruct,
impair, or condition a national bank's ability to fully exercise its authorized powers do not apply to the national bank.
n63 Finally, the final rule lists several types of state laws that, as a general matter, are not preempted. For the reasons
outlined earlier in the discussion of the amendmentsto 12 CFR part 34, the reference to debt collection laws has been
revised to refer to state laws concerning national banks' "rightsto collect debts."

n62 As noted in the proposal, the OTS has issued a regulation providing generally that state laws purporting to ad-
dress the operations of Federal savings associations are preempted. see 12 CFR 545.2. The extent of Federal regulation
and supervision of Federal savings associations under the Home Owners Loan Act is substantially the same as for na-
tional banks under the national banking laws, afact that warrants similar conclusions about the applicability of state
laws to the conduct of the Federally authorized activities of both types of entities. Compare, e.g., 12 U.S.C. 1464(q)
(OTS authorities with respect to the organization, incorporation, examination, operation, regulation, and chartering of
Federal savings associations) with 12 U.SC. 21 (organization and formation of national banking associations), 12
U.SC. 481 (OCC authority to examine national banks and their affiliates), 12 U.S.C. 484 (OCC's exclusive visitorial
authority), and 12 U.S.C. 93a (OCC authority to issue regulations).

n63 As noted previoudly, the final rule makes changes to the introductory clause concerning the applicability of
state law in 12 CFR 34.4(a), 7.4007(b), 7.4008(d), and 7.4009(b) to make the language of these sections more consistent
with each other.

The OCC's regulations adopted in thisfinal rule address the applicability of state law with respect to a number of
specific types of activities. The question may persist, however, about the extent to which state law may permissibly
govern powers or activities that have not been addressed by Federal court precedents or OCC opinions or orders. Ac-
cordingly, as noted earlier, new § 7.4009 provides that state laws do not apply to national banksif they obstruct, impair,
or condition a national bank's ability to fully exercise the powers authorized to it under Federa law, including the con-
tent of those activities and the manner in which and standards whereby they are conducted.

Asexplained previously, in some circumstances, of course, Federal law directs the application of state standards to
anational bank. The wording of § 7.4009 reflects that a Federal statute may require the application of state [*1913]
law, n64 or it may incorporate-or "Federalize"-state standards. n65 In those circumstances, the state standard obviously
applies. State law may also apply if it only incidentally affects a national bank's Federally authorized powers or if it is
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otherwise consistent with national banks uniquely Federal status. Like the other provisions of thisfinal rule, § 7.4009
recognizes the potential applicability of state law in these circumstances. This approach is consistent with the Supreme
Court's observation that national banks "are governed in their daily course of business far more by the laws of the state
than of the nation." n66 However, as noted previously, these types of laws typically do not regulate the manner or con-
tent of the business of banking authorized for national banks, but rather establish the legal infrastructure that makes
practicable the conduct of that business.

n64 See, e.q., 15 U.SC. 6711 (insurance activities of national banks are "functionally regulated” by the states, sub-
ject to the provisions on the operation of state law contained in section 104 of the Gramm-Leach-Bliley Act).

ne5 See, eg., 12 U.S.C. 92a (permissible fiduciary activities for national banks determined by reference to state
law).

n66 Nat'l Bank v. Commonwealth, 76 U.S. at 362 (holding that shares held by shareholders of a national bank were
lawfully subject to state taxation).

C. Application of Amendments to Operating Subsidiaries

Asamatter of Federal law, national bank operating subsidiaries conduct their activities under a Federal license,
subject to the same terms and conditions as apply to the parent banks, except where Federal law provides otherwise. see
12 CFR 5.34 and 7.4006. See also 12 CFR 34.1(b)(real estate activities specifically). n67 Thus, by virtue of preexisting
OCC regulations, the changes to parts 7 and 34, including the new anti-predatory lending standards applicable to lend-
ing activities, apply to both national banks and their operating subsidiaries. The final rule makes no change to these ex-
isting provisions.

n67 For adetailed discussion of thisissue, see the OCC's visitorial powers rulemaking also published today in the
Federal Register.

V1. The OCC's Commitment to Fair Treatment of National Bank Customersand High Standar ds of National
Bank Operations

The OCC shares the view of the commenters that predatory and abusive lending practices are inconsistent with na-
tional objectives of encouraging home ownership and community revitalization, and can be devastating to individuals,
families, and communities. We will not tolerate such practices by national banks and their operating subsidiaries. Our
Advisory Letters on predatory lending, n68 our pioneering enforcement positions resulting in substantial restitution to
affected consumers, and the anti-predatory lending standards adopted in thisfinal rule reflect our commitment that na-
tional banks operate pursuant to high standards of integrity in all respects. The provisions of thisfinal rule, clarifying
that certain state laws are not applicable to national banks' operations, do not undermine the application of these stan-
dardsto all national banks, for the protection of all national bank customers-wherever they are located.

n68 See supra note 8.

Advisory Letters 2003-2, which addresses |oan originations, and 2003-3, which addresses loan purchases and the
use of third party loan brokers, contain the most comprehensive supervisory standards ever published by any Federal
financial regulatory agency to address predatory and abusive lending practices and detail steps for national banks to take
to ensure that they do not engage in such practices. As explained in the Advisory Letters, if the OCC has evidence that a
national bank has engaged in abusive lending practices, we will review those practices not only to determine whether
they violate specific provisions of law such as the Homeowners Equity Protection Act of 1994 (HOEPA), the Fair
Housing Act, or the Equal Credit Opportunity Act, but also to determine whether they involve unfair or deceptive prac-
tices that violate the FTC Act. Indeed, several practices that we identify as abusive in our Advisory Letters-such as eg-
uity stripping, loan flipping, and the refinancing of specia subsidized mortgage loans that originally contained terms
favorable to the borrower-generally can be found to be unfair or deceptive practices that violate the FTC Act.

Moreover, our enforcement record, including the OCC's pioneering actions using the FTC Act to address consumer
abuses that were not specifically prohibited by regulation, demonstrates our commitment to keeping abusive practices
out of the national banking system. For example, In the Matter of Providian Nat'l Bank, Tilton, New Hampshire, n69
pursuant to the FTC Act, the OCC required payment by a national bank to consumersin excess of $ 300 million and
imposed numerous conditions on the conduct of future business. Since the Providian settlement in 2000, the OCC has
taken action under the FTC Act to address unfair or deceptive practices and consumer harm involving five other na-
tional banks. n70
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n69 Enforcement Action 2000-53 (June 28, 2000), available at the OCC's Web sitein the "Popular FOIA Requests'

n70 See In the Matter of First Consumers National Bank, Beaverton, Oregon, Enforcement Action 2003-100 (re-
quired restitution of annual fees and overlimit feesfor credit cards); In the Matter of Household Bank (SB), N.A., Las
Vegas, Nevada, Enforcement Action 2003-17 (required restitution regarding private label credit cards); In the Matter of
First National Bank in Brookings, Brookings, South Dakota, Enforcement Action 2003-1 (required restitution regarding
credit cards); In the Matter of First National Bank of Marin, Las Vegas, Nevada, Enforcement Action 2001-97 (restitu-
tion regarding credit cards); and In the Matter of Direct Merchants Credit Card Bank, N.A., Scottsdale, Arizona, En-
forcement Action 2001-24 (restitution regarding credit cards). These orders can be found on the OCC's Web site within

Most recently, on November 7, 2003, the OCC entered into a consent order with Clear Lake National Bank that re-
quires the bank to reimburse fees and interest charged to consumers in a series of abusive home equity loans. More than
$ 100,000 will be paid to 30 or more borrowers. Thisisthe first case brought by a Federal regulator under the FTC Act
that cites the unfair nature of the terms of the loan. The OCC also found that the loans violated HOEPA, the Truth in
Lending Act, and Real Estate Settlement Procedures Act. n71

n71 See In the Matter of Clear Lake National Bank, San Antonio, Texas, Enforcement Action 2003-135 (Nov. 7,

have generated hundreds of millions of dollars for consumersin restitution, also demonstrate that the OCC has the re-
sources to enforce applicable laws. Indeed, as recently observed by the Superior Court of Arizona, Maricopa County, in
an action brought by Arizona against a national bank, among others, the restitution and remedial action ordered by the
OCC in that matter against the bank was "comprehensive and significantly broader in scope that that available through
[the] state court proceedings.” Sate of Arizona v. Hispanic Air Conditioning and Heating, Inc., CV 2000-003625, Rul-
ing at 27, Conclusions of Law, paragraph 50 (Aug. 25, 2003).

The OCC also has moved aggressively against national banks engaged in payday lending programs that involved
consumer abuses. Specifically, we concluded four enforcement actions against national banks that had entered into con-
tracts with payday lenders for loan originations, and in each case ordered the bank to terminate the relationship with the
payday lender. n72

n72 See In the Matter of Peoples National Bank, Paris, Texas, Enforcement Action 2003-2; In the Matter of First
National Bank in Brookings, Brookings, South Dakota, Enforcement Action 2003-1; In the Matter of Goleta National
Bank, Goleta, California, Enforcement Action 2002-93; and In the Matter of Eagle National Bank, Upper Darby, Penn-
sylvania, Enforcement Action 2001- 104. These orders can aso be found on the OCC's Web site within the "Popular

Other than these isolated incidences of abusive practices that have triggered the OCC's aggressive supervisory re-
sponse, evidence that national banks are engaged in predatory lending practicesis scant. Based on the absence of such
information-from third parties, our consumer complaint database, and our supervisory process-we have no reason to
believe that such practices are occurring in the national banking system to any significant degree. Although severa of
the commenters suggested this conclusion isimplausible given the significant share of the lending market occupied by
national banks, this observation is consistent with an extensive study of predatory lending conducted by the Department
of Housing and Urban Development (HUD) and the Treasury Department, n73 and even with comments submitted in
connection with an OTS rulemaking concerning preemption of state lending standards by 46 State Attorneys General.

n73 A Treasury-HUD joint report issued in 2000 found that predatory lending practices in the subprime market are
less likely to occur in lending by-

banks, thrifts, and credit unions that are subject to extensive oversight and regulation * * *, The subprime mortgage
and finance companies that dominate mortgage lending in many low-income and minority communities, while subject
to the same consumer protection laws, are not subject to as much federal oversight as their prime market counterparts-
who are largely federally-supervised banks, thrifts, and credit unions. The absence of such accountability may create an
environment where predatory practices flourish because they are unlikely to be detected.

Departments of Housing and Urban Development and the Treasury, "Curbing Predatory Home Mortgage L ending:
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In addition, the report found that a significant source of abusive lending practices is non-regulated mortgage bro-
kers and similar intermediaries who, because they "do not actually take on the credit risk of making the loan, * * * may
be less concerned about the loan's ultimate repayment, and more concerned with the fee income they earn from the
transaction.” Id. at 40.

Less than one year ago, nearly two dozen State Attorneys General signed a brief in litigation that reached the same
conclusion. That case involved arevised regulation issued by the Office of Thrift Supervision to implement the Alterna-
tive Mortgage Transaction Parity Act (AMTPA). The revised regulation seeks to distinguish between Federally super-
vised thrift institutions and non-bank mortgage lenders and makes non-bank mortgage lenders subject to state law re-
strictions on prepayment penalties and late fees. In supporting the OTS's decision to retain preemption of state laws for
supervised depository institutions and their subsidiaries but not for unsupervised housing creditors, the State Attorneys
General stated:

Based on consumer complaints received, as well as investigations and enforcement actions undertaken by the At-
torneys General, predatory lending abuses are largely confined to the subprime mortgage lending market and to non-
depository institutions. Almost all of the leading subprime lender s are mortgage companies and finance companies, not
banks or direct bank subsidiaries. n74

n74 Brief for Amicus Curiae State Attorneys General, Nat'l Home Equity Mortgage Assn v. OTS Civil Action No.
02-2506 (GK) (D.D.C.) at 10-11 (emphasis added).

It isrelevant for purposes of thisfinal rule that the preemption regulations adopted by the OCC are substantially
identical to the preemption regulations of the OTS that have been applicable to Federal thrifts for a number of years. It
does not appear from public commentary-nor have the state officials indicated-that OTS preemption regulations have
undermined the protection of customers of Federal thrifts. In their brief in the OTS litigation described above, the State
Attorneys General referenced "the burdens of federal supervision,” in concluding that there "clearly is a substantial basis
for OTSsdistinction" n75 between its supervised ingtitutions and state housing creditors.

n751d. at 10.

These considerations are equally applicable in the context of national banks, and were recognized, again, by al 50
State Attorneys General, in their comment letter to the OCC on this very regulation, which stated:

It istrue that most complaints and state enforcement actions involving mortgage lending practices have not been di-
rected at banks. However, most major subprime mortgage lenders are now subsidiaries of bank holding companies, (al-
though not direct bank operating subsidiaries). n76

Nn76 National Association of Attorneys General comment letter on the proposal at 10 (Oct. 6, 2003) (emphasis
added).

The OCC isfirmly committed to assuring that abusive practices-whether in connection with mortgage lending or
other national bank activities-continue to have no place in the national banking system.

VIl. Regulatory Analysis

CDRI Act Delayed Effective Date

Thisfinal rule takes effect 30 days after the date of its publication in the Federal Register, consistent with the de-
layed effective date requirement of the Administrative Procedure Act. see 5. U.S.C. 553(d). Section 302 of the Riegle
Community Development and Regulatory Improvement Act of 1994 (CDRI Act), 12 U.S.C. 4802(b), provides that
regulations that impose additional reporting, disclosure, or other requirements on insured depository institutions may
not take effect before the first day of the quarter following publication unless the agency finds that there is good cause
to make the rule effective at an earlier date. The regulationsin thisfinal rule require national banks to adhere to explicit
safety and soundness-based anti-predatory lending standards. These standards prohibit national banks from engaging in
certain harmful lending practices, thereby benefiting consumers. The final rule imposes no additional reporting, disclo-
sure, or other requirements on national banks. Accordingly, in order for the benefits to become available as soon as pos-
sible, the OCC finds that there is good cause to dispense with the requirements of the CDRI Act.

Regulatory Flexibility Act
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Pursuant to section 605(b) of the Regulatory Flexibility Act, 5 U.S.C. 605(b) (RFA), the regulatory flexibility
analysis otherwise required under section 604 of the RFA is not required if the agency certifies that the rule will not
have a significant economic impact on a substantial number of small entities and publishes its certification and a short,
explanatory statement in the Federal Register along withitsrule.

Pursuant to section 605(b) of the RFA, the OCC hereby certifies that thisfinal rule will not have a significant eco-
nomic impact on a substantial number of small entities. Accordingly, aregulatory flexibility analysisis not needed. The
amendments to the regulations identify the types of state laws that are preempted, as well as the types of state laws that
generaly are not preempted, in the context of national bank lending, deposit-taking, and other activities. These amend-
ments simply provide the OCC's analysis and do not impose any new requirements or burdens. As such, they will not
result in any adverse economic impact.

Executive Order 12866
The OCC has determined that thisfinal ruleis not a significant regulatory action under Executive Order 12866.

Unfunded Mandates Reform Act of 1995

Section 202 of the Unfunded Mandates Reform Act of 1995, Pub. L. 104-4 (2 U.S.C. 1532) (Unfunded Mandates
Act), requires that an agency prepare a budgetary impact statement [*1915] before promulgating any rule likely to re-
sult in a Federal mandate that may result in the expenditure by State, local, and tribal governments, in the aggregate, or
by the private sector of $ 100 million or morein any one year. |f abudgetary impact statement is required, section 205
of the Unfunded Mandates Act also requires an agency to identify and consider a reasonable number of regulatory alter-
natives before promulgating arule. The OCC has determined that this final rule will not result in expenditures by State,
local, and tribal governments, or by the private sector, of $ 100 million or more in any one year. Accordingly, this rule-
making is not subject to section 202 of the Unfunded Mandates Act.

Executive Order 13132

Executive Order 13132, entitled "Federalism” (Order), requires Federal agencies, including the OCC, to certify
their compliance with that Order when they transmit to the Office of Management and Budget any draft final regulation
that has Federalism implications. Under the Order, aregulation has Federalism implicationsif it has "substantial direct
effects on the States, on the relationship between the national government and the States, or on the distribution of power
and responsibilities among the various levels of government.” In the case of aregulation that has Federalism implica-
tions and that preempts state law, the Order imposes certain consultation requirements with state and local officials;
requires publication in the preamble of a Federalism summary impact statement; and requires the OCC to make avail-
able to the Director of the Office of Management and Budget any written communications submitted by state and local
officials. By the terms of the Order, these requirements apply to the extent that they are practicable and permitted by
law and, to that extent, must be satisfied before the OCC promulgates a final regulation.

In the proposal, we noted that the regulation may have Federalism implications. Therefore, in formulating the pro-
posa and the final rule, the OCC has adhered to the fundamental Federalism principles and the Federalism policymak-
ing criteria. Moreover, the OCC has satisfied the requirements set forth in the Order for regulations that have Federal-
ism implications and preempt state law. The steps taken to comply with these requirements are set forth below.

Consultation. The Order requires that, to the extent practicable and permitted by law, no agency shall promulgate
any regulation that has Federalism implications and that preempts state law unless, prior to the formal promulgation of
the regulation, the agency consults with state and local officials early in the process of developing the proposal. We
have consulted with state and local officials on the issues addressed herein through the rulemaking process. Following
the publication of the proposal, representatives from the Conference of State Bank Supervisors (CSBS) met with the
OCC to clarify their understanding of the proposal and, subsequently, the CSBS submitted a detailed comment letter
regarding the proposal. As mentioned previoudly, additional comments were also submitted on the proposal by other
state and local officials and state banking regulators. Pursuant to the Order, we will make these comments available to
the Director of the OMB. Subsequent, public statements by representatives of the CSBS have restated their concerns,
and CSBS representatives have further discussed these concerns with the OCC on several additional occasions.

In addition to consultation, the Order requires a Federalism summary impact statement that addresses the following:
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Nature of concerns expressed. The Order requires asummary of the nature of the concerns of the state and local of -
ficials and the agency's position supporting the need to issue the regulation. The nature of the state and local officia
commenters concerns and the OCC's position supporting the need to issue the regulation are set forth in the preamble,
but may be summarized as follows. Broadly speaking, the states disagree with our interpretation of the applicable law,
they are concerned about the impact the rule will have on the dual banking system, and they are concerned about the
ability of the OCC to protect consumers adequately.

Extent to which the concerns have been addressed. The Order requires a statement of the extent to which the con-
cerns of state and local officials have been met.

a. Thereisfundamental disagreement between state and local officials and the OCC regarding preemption in the
national bank context. For the reasons set forth in the materials that precede this Federalism impact statement, we be-
lieve that thisfinal rule is necessary to enable national banksto operate to the full extent of their powers under Federal
law, and without interference from inconsistent state laws; consistent with the national character of the national banks;
and in furtherance of their safe and sound operations. We a so believe that this final rule has ample support in statute
and judicial precedent. The concerns of the state and local officials could only be fully met if the OCC were to take a
position that is contrary to Federal law and judicial precedent. Nevertheless, to respond to some of the issues raised, the
language in this final regulation has been refined, and this preamble further explains the standards used to determine
when preemption occurs and the criteriafor when state laws generally would not be preempted.

b. Similarly, we fundamentally disagree with the state and local officials about whether this final rule will under-
mine the dual banking system. As discussed in the OCC's visitorial powers rulemaking also published today in the Fed-
eral Register, differencesin national and state bank powers and in the supervision and regulation of national and state
banks are not inconsistent with the dual banking system; rather, they are the defining characteristics of it. The dual
banking system is universally understood to refer to the chartering and supervision of state-chartered banks by state
authorities and the chartering and supervision of national banks by Federa authority, the OCC. Thus, we believe that
thefinal rule preserves, rather than undermines, the dual banking system.

c. Finaly, we stand ready to work with the states in the enforcement of applicable laws. The OCC has extended in-
vitations to state Attorneys General and state banking departments to enter into discussions that would lead to a memo-
randum of understanding about the handling of consumer complaints and the pursuit of remedies, and we remain eager
to do so. Moreover, as discussed in the preamble, we believe the OCC has the resources to enforce applicable laws, asis
evidenced by the enforcement actions that have generated hundreds of millions of dollars for consumersin restitution,
that have required national banks to disassociate themselves from payday lenders, and that have ordered national banks
to stop abusive practices. Thus, the OCC has ample legal authority and resources to ensure that consumers are ade-
quately protected.

List of Subjects

12 CFRPart 7

Credit, Insurance, Investments, Nationa banks, Reporting and recordkeeping requirements, Securities, Surety
bonds.
12 CFRPart 34

Mortgages, National banks, Real estate appraisals, Real estate lending [*1916] standards, Reporting and record-
keeping requirements.
Authority and I ssuance

For the reasons set forth in the preamble, parts 7 and 34 of chapter | of title 12 of the Code of Federal Regulations
are amended as follows:
PART 7--BANK ACTIVITIES AND OPERATIONS

1. The authority citation for part 7 is revised to read as follows:

Authority: 12 U.SC. 1 et seq., 71, 71a, 92, 923, 93, 933, 481, 484, and 1818.
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Subpart D--Preemption
2. A new 8 7.4007 is added to read asfollows:

§ 7.4007 -- Deposit-taking.

(8) Authority of national banks. A national bank may receive deposits and engage in any activity incidental to re-
ceiving deposits, including issuing evidence of accounts, subject to such terms, conditions, and limitations prescribed by
the Comptroller of the Currency and any other applicable Federal law.

(b) Applicability of state law. (1) Except where made applicable by Federal law, state laws that obstruct, impair, or
condition a national bank's ability to fully exerciseits Federally authorized deposit-taking powers are not applicable to
national banks.

(2) A national bank may exercise its deposit-taking powers without regard to state law limitations concerning:
(i) Abandoned and dormant accounts; n3

n3 This does not apply to state laws of the type upheld by the United States Supreme Court in Anderson Nat'l Bank
v. Luckett, 321 U.S 233 (1944), which obligate a national bank to "pay [deposits] to the persons entitled to demand
payment according to the law of the state where it does business.” 1d. at 248-249.

(i) Checking accounts;

(iii) Disclosure requirements;

(iv) Funds availability;

(v) Savings account orders of withdrawal;

(vi) State licensing or registration requirements (except for purposes of service of process); and

(vii) Special purpose savings services; n4

n4 State laws purporting to regulate national bank fees and charges are addressed in 12 CFR 7.4002.

(c) Sate laws that are not preempted. State laws on the following subjects are not inconsistent with the deposit-
taking powers of national banks and apply to national banks to the extent that they only incidentally affect the exercise
of national banks' deposit-taking powers:

(1) Contracts;
(2) Torts;
(3) Criminal law; n5

n5 But see the distinction drawn by the Supreme Court in Easton v. lowa, 188 U.S. 220, 238 (1903) between
"crimes defined and punishable at common law or by the general statutes of a state and crimes and offences cognizable
under the authority of the United States." The Court stated that "[u]ndoubtedly a state has the legitimate power to define
and punish crimes by general laws applicable to all persons within itsjurisdiction* * *. But it is without lawful power
to make such special laws applicable to banks organized and operating under the laws of the United States.”" Id. at 239
(holding that Federal law governing the operations of national banks preempted a state criminal law prohibiting insol-
vent banks from accepting deposits).

(4) Rightsto collect debts;

(5) Acquisition and transfer of property;
(6) Taxation;

(7) Zoning; and

(8) Any other law the effect of which the OCC determines to be incidental to the deposit-taking operations of na-
tional banks or otherwise consistent with the powers set out in paragraph (&) of this section.

3. A new § 7.4008 is added to read as follows:

181



Case: 09-56679 05/14/2010 Page: 22 of 25 |ID: 7338170 DktEntry: 23-10

Page 21
69 FR 1904, *

§ 7.4008 -- Lending.

(a) Authority of national banks. A national bank may make, sell, purchase, participate in, or otherwise deal in loans
and interests in loans that are not secured by liens on, or interestsin, real estate, subject to such terms, conditions, and
limitations prescribed by the Comptroller of the Currency and any other applicable Federal law.

(b) Standards for loans. A national bank shall not make a consumer loan subject to this § 7.4008 based predomi-
nantly on the bank's realization of the foreclosure or liquidation value of the borrower's collateral, without regard to the
borrower's ahility to repay the loan according to itsterms. A bank may use any reasonable method to determine a bor-
rower's ability to repay, including, for example, the borrower's current and expected income, current and expected cash
flows, net worth, other relevant financial resources, current financia obligations, employment status, credit history, or
other relevant factors.

(c) Unfair and deceptive practices. A national bank shall not engage in unfair or deceptive practices within the
meaning of section 5 of the Federal Trade Commission Act, 15 U.S.C. 45(a)(1), and regulations promulgated thereunder
in connection with loans made under this § 7.4008.

(d) Applicability of state law. (1) Except where made applicable by Federal law, state laws that obstruct, impair, or
condition a national bank's ability to fully exercise its Federally authorized non-real estate lending powers are not appli-
cable to national banks.

(2) A national bank may make non-real estate |oans without regard to state law limitations concerning:
(i) Licensing, registration (except for purposes of service of process), filings, or reports by creditors;

(if) The ability of a creditor to require or obtain insurance for collateral or other credit enhancements or risk miti-
gants, in furtherance of safe and sound banking practices;

(iii) Loan-to-valueratios;

(iv) The terms of credit, including the schedule for repayment of principal and interest, amortization of loans, bal-
ance, payments due, minimum payments, or term to maturity of the loan, including the circumstances under which a
loan may be called due and payable upon the passage of time or a specified event external to the loan;

(v) Escrow accounts, impound accounts, and similar accounts;
(vi) Security property, including leaseholds;
(vii) Accessto, and use of, credit reports;

(viii) Disclosure and advertising, including laws requiring specific statements, information, or other content to be
included in credit application forms, credit solicitations, billing statements, credit contracts, or other credit-related
documents;

(ix) Disbursements and repayments; and
(x) Rates of interest on loans. n6

n6 The limitations on charges that comprise rates of interest on loans by national banks are determined under Fed-
era law. see 12 U.SC. 85; 12 CFR 7.4001. State laws purporting to regulate national bank fees and charges that do not
congtitute interest are addressed in 12 CFR 7.4002.

(e) Sate laws that are not preempted. State laws on the following subjects are not inconsistent with the non-real es-
tate lending powers of national banks and apply to national banks to the extent that they only incidentally affect the ex-
ercise of national banks non-real estate lending powers:

(1) Contracts;
(2) Torts;
(3) Criminal law; n7

N7 See supra note 5 regarding the distinction drawn by the Supreme Court in Easton v. lowa, 188 U.S. 220, 238
(1903) between "crimes defined and punishable at common law or by the general statutes of a state and crimes and of -
fences cognizable under the authority of the United States.”
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(4) Rights to collect debts;

(5) Acquisition and transfer of property;
(6) Taxation;

(7) Zoning; and [*1917]

(8) Any other law the effect of which the OCC determines to be incidental to the non-real estate lending operations
of national banks or otherwise consistent with the powers set out in paragraph (a) of this section.

4. A new § 7.4009 is added to read as follows:

§7.4009 -- Applicability of state law to national bank operations.

(a) Authority of national banks. A national bank may exercise all powers authorized to it under Federal law, includ-
ing conducting any activity that is part of, or incidental to, the business of banking, subject to such terms, conditions,
and limitations prescribed by the Comptroller of the Currency and any applicable Federal law.

(b) Applicability of state law. Except where made applicable by Federal law, state laws that obstruct, impair, or
condition a national bank's ability to fully exercise its powers to conduct activities authorized under Federal law do not
apply to national banks.

(c) Applicability of state law to particular national bank activities. (1) The provisions of this section govern with
respect to any national bank power or aspect of anational bank’s operations that is not covered by another OCC regula-
tion specifically addressing the applicability of state law.

(2) State laws on the following subjects are not inconsistent with the powers of national banks and apply to national
banks to the extent that they only incidentally affect the exercise of national bank powers:

(i) Contracts;

(i) Torts;

(iii) Criminal law n8

n88Id.

(iv) Rightsto collect debts;

(v) Acquisition and transfer of property;

(vi) Taxation;

(vii) Zoning; and

(viii) Any other law the effect of which the OCC determines to be incidental to the exercise of national bank pow-
ers or otherwise consistent with the powers set out in paragraph (a) of this section.

PART 34--REAL ESTATE LENDING AND APPRAISALS

Subpart A--General
5. The authority citation for part 34 continues to read as follows:
Authority: 12 U.SC. 1 et seq., 29, 933, 371, 1701j-3, 1828(0), and 3331 et seq.
. 6. In 8§ 34.3, the existing text is designated as paragraph (a), and new paragraphs (b) and (c) are added to read as
ollows:

§34.3 -- General rule.

* * % * %

(b) A national bank shall not make a consumer |oan subject to this subpart based predominantly on the bank's reali-
zation of the foreclosure or liquidation value of the borrower's collateral, without regard to the borrower's ability to re-
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pay the loan according to itsterms. A bank may use any reasonable method to determine a borrower's ability to repay,
including, for example, the borrower's current and expected income, current and expected cash flows, net worth, other
relevant financial resources, current financial obligations, employment status, credit history, or other relevant factors.

(c) A national bank shall not engage in unfair or deceptive practices within the meaning of section 5 of the Federal
Trade Commission Act, 15 U.SC. 45(a)(1), and regulations promul gated thereunder in connection with loans made un-
der this part.

7. Section 34.4 isrevised to read as follows:

§34.4 -- Applicability of statelaw.

(a) Except where made applicable by Federal law, state laws that obstruct, impair, or condition a national bank's
ability to fully exercise its Federally authorized real estate lending powers do not apply to national banks. Specificaly, a
national bank may make real estate loans under 12 U.S.C. 371 and § 34.3, without regard to state law limitations con-
cerning:

(2) Licensing, registration (except for purposes of service of process), filings, or reports by creditors;

(2) The ability of acreditor to require or obtain private mortgage insurance, insurance for other collateral, or other
credit enhancements or risk mitigants, in furtherance of safe and sound banking practices;

(3) Loan-to-valueratios;

(4) The terms of credit, including schedule for repayment of principal and interest, amortization of loans, balance,
payments due, minimum payments, or term to maturity of the loan, including the circumstances under which aloan may
be called due and payable upon the passage of time or a specified event external to the loan;

(5) The aggregate amount of funds that may be loaned upon the security of real estate;
(6) Escrow accounts, impound accounts, and similar accounts;

(7) Security property, including leaseholds;

(8) Accessto, and use of, credit reports;

(9) Disclosure and advertising, including laws requiring specific statements, information, or other content to bein-
cluded in credit application forms, credit solicitations, billing statements, credit contracts, or other credit-related docu-
ments,

(10) Processing, origination, servicing, sale or purchase of, or investment or participation in, mortgages,
(11) Disbursements and repayments;
(12) Rates of interest on loans; nl

n1 The limitations on charges that comprise rates of interest on loans by national banks are determined under Fed-
eral law. see 12 U.SC. 85 and 1735f-7a; 12 CFR 7.4001. State laws purporting to regulate national bank fees and
charges that do not constitute interest are addressed in 12 CFR 7.4002.

(13) Due-on-sale clauses except to the extent provided in 12 U.S.C. 1701j-3 and 12 CFR part 591; and

(14) Covenants and restrictions that must be contained in alease to qualify the leasehold as acceptable security for
ared estate loan.

(b) State laws on the following subjects are not inconsistent with the real estate lending powers of national banks
and apply to national banksto the extent that they only incidentally affect the exercise of national banks' real estate
lending powers:

(1) Contracts,
(2) Torts;
(3) Criminal law; n2
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n2 But see the distinction drawn by the Supreme Court in Easton v. lowa, 188 U.S 220, 238 (1903) between
"crimes defined and punishable at common law or by the general statutes of a state and crimes and offences cognizable
under the authority of the United States." The Court stated that "[u]ndoubtedly a state has the legitimate power to define
and punish crimes by general laws applicable to all personswithin itsjurisdiction * * *. But it is without lawful power
to make such special laws applicable to banks organized and operating under the laws of the United States.”" Id. at 239
(holding that Federal law governing the operations of national banks preempted a state criminal law prohibiting insol-
vent banks from accepting deposits).

(4) Homestead laws specified in 12 U.S.C. 1462a(f);
(5) Rights to collect debts;

(6) Acquisition and transfer of real property;

(7) Taxation;

(8) Zoning; and

(9) Any other law the effect of which the OCC determines to be incidental to the real estate lending operations of
national banks or otherwise consistent with the powers and purposes set out in § 34.3(a).

Dated: January 6, 2004.
John D. Hawke, Jr.,
Comptroller of the Currency.

[FR Doc. 04-586 Filed 1-12-04; 8:45 am]
BILLING CODE 4810-33-P
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LEXSTAT UCC SEC 9-610

UNIFORM COMMERCIAL CODE
Copyright 2005, by The American Law Institute and
National Conference of Commissioners on Uniform State Laws

ARTICLE 9. SECURED TRANSACTIONS
PART 6. DEFAULT
SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURITY INTEREST

U.C.C. 89-610
9-610. DISPOSITION OF COLLATERAL AFTER DEFAULT

(a) [Disposition after default.] After default, a secured party may sell, lease, license, or otherwise dispose of any or
all of the collateral in its present condition or following any commercially reasonable preparation or processing.

(b) [Commercially reasonable disposition.] Every aspect of adisposition of collateral, including the method,
manner, time, place, and other terms, must be commercially reasonable. If commercially reasonable, a secured party
may dispose of collateral by public or private proceedings, by one or more contracts, as a unit or in parcels, and at any
time and place and on any terms.

(c) [Purchase by secured party.] A secured party may purchase collateral:
(2) at apublic disposition; or

(2) at aprivate disposition only if the collateral is of akind that is customarily sold on arecognized market or the
subject of widely distributed standard price quotations.

(d) [Warranties on disposition.] A contract for sale, lease, license, or other disposition includes the warranties re-
lating to title, possession, quiet enjoyment, and the like which by operation of law accompany a voluntary disposition of
property of the kind subject to the contract.

(e) [Disclaimer of warranties.] A secured party may disclaim or modify warranties under subsection (d):

(1) in amanner that would be effective to disclaim or modify the warrantiesin a voluntary disposition of property
of the kind subject to the contract of disposition; or

(2) by communicating to the purchaser arecord evidencing the contract for disposition and including an express
disclaimer or modification of the warranties.

(f) [Record sufficient to disclaim warranties.] A record is sufficient to disclaim warranties under subsection (€) if
it indicates "There is no warranty relating to title, possession, quiet enjoyment, or the like in this disposition™ or uses
words of similar import.

NOTES:
OFFICIAL COMMENT

1. Sour ce. Former Section 9-504(1), (3)

2. Commer cially Reasonable Dispositions. Subsection (a) follows former Section 9-504 by permitting a secured
party to dispose of collateral in acommercially reasonable manner following a default. Although subsection (b) permits
both public and private dispositions, "every aspect of adisposition . . . must be commercially reasonable.” This section
encourages private dispositions on the assumption that they frequently will result in higher realization on collateral for
the benefit of al concerned. Subsection (a) does not restrict dispositions to sales; collateral may be sold, leased, li-
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censed, or otherwise disposed. Section 9-627 provides guidance for determining the circumstances under which a dispo-
sition is"commercially reasonable.”

3. Time of Disposition. This Article does not specify a period within which a secured party must dispose of collateral.
Thisis consistent with this Article's policy to encourage private dispositions through regular commercial channels. It
may, for example, be prudent not to dispose of goods when the market has collapsed. Or, it might be more appropriate
to sell alarge inventory in parcels over aperiod of time instead of in bulk. Of course, under subsection (b) every aspect
of adisposition of collateral must be commercially reasonable. This requirement explicitly includes the "method, man-
ner, time, place and other terms." For example, if a secured party does not proceed under Section 9-620 and holds col-
lateral for along period of time without disposing of it, and if there is no good reason for not making a prompt disposi-
tion, the secured party may be determined not to have acted in a"commercially reasonable’ manner. See also Section 1-
203 (general obligation of good faith).

4. Pre-Disposition Preparation and Processing. Former Section 9-504(1) appeared to give the secured party the
choice of disposing of collateral either "in its then condition or following any commercially reasonable preparation or
processing." Some courts held that the "commercially reasonable" standard of former Section 9-504(3) nevertheless
could impose an affirmative duty on the secured party to process or prepare the collateral prior to disposition. Subsec-
tion (a) retains the substance of the quoted language. Although courts should not be quick to impose a duty of prepara-
tion or processing on the secured party, subsection (a) does not grant the secured party the right to dispose of the collat-
eral "in itsthen condition" under all circumstances. A secured party may not dispose of collateral "in its then condition™
when, taking into account the costs and probable benefits of preparation or processing and the fact that the secured party
would be advancing the costs at itsrisk, it would be commercially unreasonable to dispose of the collateral in that con-
dition.

5. Disposition by Junior Secured Party. Disposition rights under subsection (a) are not limited to first-priority secu-
rity interests. Rather, any secured party as to whom there has been a default enjoys the right to dispose of collateral un-
der this subsection. The exercise of thisright by a secured party whose security interest is subordinate to that of another
secured party does not of itself constitute a conversion or otherwise give rise to liability in favor of the holder of the
senior security interest. Section 9-615 addresses application of the proceeds of a disposition by ajunior secured party.
Under Section 9-615(a), ajunior secured party owes no obligation to apply the proceeds of disposition to the satisfac-
tion of obligations secured by a senior security interest. Section 9-615(g) builds on this general rule by protecting cer-
tain juniors from claims of a senior concerning cash proceeds of the disposition. Even if a senior were to have a non-
Article 9 claim to proceeds of ajunior's disposition, Section 9-615(g) would protect ajunior that actsin good faith and
without knowledge that its actions violate the rights of a senior party. Because the disposition by ajunior would not cut
off asenior's security interest or other lien (see Section 9-617), in many (probably most) cases the junior's receipt of the
cash proceeds would not violate the rights of the senior.

The holder of a senior security interest is entitled, by virtue of its priority, to take possession of collateral from the
junior secured party and conduct its own disposition, provided that the senior enjoys the right to take possession of the
collateral from the debtor. See Section 9-609. The holder of ajunior security interest normally must notify the senior
secured party of an impending disposition. See Section 9-611. Regardless of whether the senior receives anotification
from the junior, the junior's disposition does not of itself discharge the senior's security interest. See Section 9-617.
Unless the senior secured party has authorized the disposition free and clear of its security interest, the senior's security
interest ordinarily will survive the disposition by the junior and continue under Section 9-315(a). If the senior enjoys the
right to repossess the collateral from the debtor, the senior likewise may recover the collateral from the transferee.

When a secured party's collateral is encumbered by another security interest or other lien, one of the claimants may
seek to invoke the equitable doctrine of marshaling. As explained by the Supreme Court, that doctrine "rests upon the
principle that a creditor having two funds to satisfy his debt, may not by his application of them to his demand, defeat
another creditor, who may resort to only one of the funds." Meyer v. United Sates, 375 U.S. 233, 236 (1963), quoting
Sowell v. Federal Reserve Bank, 268 U.S. 449, 456-57 (1925). The purpose of the doctrineis "to prevent the arbitrary
action of asenior lienor from destroying the rights of ajunior lienor or a creditor having less security." Id. at 237. Be-
causeit isan equitable doctrine, marshaling "is applied only when it can be equitably fashioned as to all of the parties"
having an interest in the property. Id. This Article leaves courts free to determine whether marshaling is appropriate in
any given case. See Section 1-103.

6. Security Interests of Equal Rank. Sometimes two security interests enjoy the same priority. This situation may
arise by contract, e.g., pursuant to "equal and ratable" provisionsin indentures, or by operation of law. See Section 9-
328(6). This Article treats a security interest having equal priority like a senior security interest in many respects. As-
sume, for example, that SP-X and SP-Y enjoy equal priority, SP-W is senior to them, and SP-Z isjunior. If SP-X dis-
poses of the collateral under this section, then (i) SP-W's and SP-Y''s security interests survive the disposition but SP-Z's
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does not, see Section 9-617, and (ii) neither SP-W nor SP-Y is entitled to receive a distribution of proceeds, but SP-Z is.
See Section 9-615(8)(3).

When one considers the ability to obtain possession of the collateral, a secured party with equal priority isunlike a
senior secured party. Asthe senior secured party, SP-W should enjoy the right to possession as against SP-X. See Sec-
tion 9-609, Comment 5. If SP-W takes possession and disposes of the collateral under this section, it is entitled to apply
the proceeds to satisfy its secured claim. SP-Y, however, should not have such aright to take possession from SP-X;
otherwise, once SP-Y took possession from SP-X, SP-X would have the right to get possession from SP-Y, which
would be obligated to redeliver possession to SP-X, and so on. Resolution of this problem is|eft to the parties and, if
necessary, the courts.

7. Public vs. Private Dispositions. This Part maintains two distinctions between "public" and other dispositions: (i)
the secured party may buy at the former, but normally not at the latter (Section 9-610(c)), and (ii) the debtor is entitled
to notification of "the time and place of a public disposition" and notification of "the time after which" a private disposi-
tion or other intended disposition is to be made (Section 9-613(1)(E)). It does not retain the distinction under former
Section 9-504(4), under which transferees in a noncomplying public disposition could lose protection more easily than
transferees in other noncomplying dispositions. Instead, Section 9-617(b) adopts a unitary standard. Although the term
is not defined, as used in this Article, a"public disposition” is one at which the price is determined after the public has
had a meaningful opportunity for competitive bidding. "Meaningful opportunity” is meant to imply that some form of
advertisement or public notice must precede the sale (or other disposition) and that the public must have access to the
sale (disposition).

8. Investment Property. Dispositions of investment property may be regulated by the federal securities laws. Al-
though a"public" disposition of securities under this Article may implicate the registration requirements of the Securi-
ties Act of 1933, it need not do so. A disposition that qualifies for a"private placement" exemption under the Securities
Act of 1933 nevertheless may constitute a"public" disposition within the meaning of this section. Moreover, the "com-
mercially reasonable" requirements of subsection (b) need not prevent a secured party from conducting aforeclosure
sale without the issuer's compliance with federal registration requirements.

9. " Recognized Market." A "recognized market," as used in subsection (c) and Section 9-611(d), is one in which the
items sold are fungible and prices are not subject to individual negotiation. For example, the New Y ork Stock Exchange
is arecognized market. A market in which prices are individually negotiated or the items are not fungibleis not arec-
ognized market, even if the items are the subject of widely disseminated price guides or are disposed of through dealer
auctions.

10. Relevance of Price. While not itself sufficient to establish aviolation of this Part, alow price suggests that a court
should scrutinize carefully all aspects of adisposition to ensure that each aspect was commercially reasonable. Note
also that even if the disposition is commercially reasonable, Section 9-615(f) provides a special method for calculating a
deficiency or surplusif (i) the transferee in the disposition is the secured party, a person related to the secured party, or a
secondary obligor, and (ii) the amount of proceeds of the disposition is significantly below the range of proceeds that a
complying disposition to a person other than the secured party, a person related to the secured party, or a secondary ob-
ligor would have brought.

11. Warranties. Subsection (d) affords the transferee in a disposition under this section the benefit of any title, pos-
session, quiet enjoyment, and similar warranties that would have accompanied the disposition by operation of non-
Article 9 law had the disposition been conducted under other circumstances. For example, the Article 2 warranty of title
would apply to a sale of goods, the analogous warranties of Article 2A would apply to alease of goods, and any com-
mon-law warranties of title would apply to dispositions of other types of collateral. See, e.g., Restatement (2d), Con-
tracts § 333 (warranties of assignor).

Subsection (€) explicitly provides that these warranties can be disclaimed either under other applicable law or by
communicating arecord containing an express disclaimer. The record need not be written, but an oral communication
would not be sufficient. See Section 9-102 (definition of "record"). Subsection (f) provides a sample of wording that
will effectively exclude the warranties in a disposition under this section, whether or not the exclusion would be effec-
tive under non-Article 9 law.

The warranties incorporated by subsection (d) are those relating to "title, possession, quiet enjoyment, and the like."
Depending on the circumstances, a disposition under this section also may give rise to other statutory or implied warran-
ties, e.g., warranties of quality or fitness for purpose. Law other than this Article determines whether such other warran-
ties apply to a disposition under this section. Other law also determines issues relating to disclaimer of such warranties.
For example, aforeclosure sale of a car by a car dealer could give rise to an implied warranty of merchantability (Sec-
tion 2-314) unless effectively disclaimed or modified (Section 2-316).
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This section's approach to these warranties conflicts with the former Comment to Section 2-312. This Article rejects
the baseline assumption that commercially reasonable dispositions under this section are out of the ordinary commercial
course or peculiar. The Comment to Section 2-312 has been revised accordingly.

Emerging I ssues Analysis

Professor Margit Livingston on JCB, Inc. v. Union Planters Bank, NA: Creditor Liability for Trespass and Con-
version

In the current financial crisis, business and consumer debtors are finding themselves unable to keep up with in-
stallment payments to their secured creditors and are defaulting. Upon the debtor's default, a secured party has the right
to repossess the collateral. However, junior secured parties need to remember to be cautiousin disposing of collateral
subject to a senior security interest.
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LEXSTAT UCC SEC 9-611

UNIFORM COMMERCIAL CODE
Copyright 2005, by The American Law Institute and
National Conference of Commissioners on Uniform State Laws

ARTICLE 9. SECURED TRANSACTIONS
PART 6. DEFAULT
SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURITY INTEREST

U.C.C.89-611
9-611. NOTIFICATION BEFORE DISPOSITION OF COLLATERAL

(a) [" Notification date."] In this section, "notification date" means the earlier of the date on which:
(1) asecured party sends to the debtor and any secondary obligor an authenticated notification of disposition; or
(2) the debtor and any secondary obligor waive the right to notification.

(b) [Notification of disposition required.] Except as otherwise provided in subsection (d), a secured party that
disposes of collateral under Section 9-610 shall send to the persons specified in subsection (c) a reasonabl e authenti-
cated notification of disposition.

(c) [Personsto be notified.] To comply with subsection (b), the secured party shall send an authenticated notifica-
tion of disposition to:

(2) the debtor;
(2) any secondary obligor; and
(3) if the collateral is other than consumer goods:

(A) any other person from which the secured party has received, before the notification date, an authenticated no-
tification of a claim of an interest in the collateral;

(B) any other secured party or lienholder that, 10 days before the notification date, held a security interest in or
other lien on the collateral perfected by the filing of afinancing statement that:

(i) identified the collateral;
(i) was indexed under the debtor's name as of that date; and

(iii) wasfiled in the office in which to file afinancing statement against the debtor covering the collateral as of
that date; and

(C) any other secured party that, 10 days before the notification date, held a security interest in the collateral per-
fected by compliance with a statute, regulation, or treaty described in Section 9-311(a).

(d) [Subsection (b) inapplicable: perishable collateral; recognized market.] Subsection (b) does not apply if the
collateral is perishable or threatens to decline speedily in value or is of atype customarily sold on a recognized market.

(e) [Compliance with subsection (c)(3)(B).] A secured party complies with the requirement for notification pre-
scribed by subsection (c)(3)(B) if:
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(2) not later than 20 days or earlier than 30 days before the notification date, the secured party requests, in acom-
mercially reasonable manner, information concerning financing statements indexed under the debtor's name in the of -
fice indicated in subsection (c)(3)(B); and

(2) before the notification date, the secured party:
(A) did not receive aresponse to the request for information; or

(B) received aresponse to the request for information and sent an authenticated notification of disposition to
each secured party or other lienholder named in that response whose financing statement covered the collateral.

NOTES:
OFFICIAL COMMENT

1. Sour ce. Former Section 9-504(3).

2. Reasonable Natification. This section requires a secured party who wishes to dispose of collateral under Section 9-
610 to send "a reasonabl e authenticated notification of disposition” to specified interested persons, subject to certain
exceptions. The notification must be reasonable as to the manner in which it is sent, itstimeliness (i.e., areasonable
time before the disposition isto take place), and its content. See Sections 9-612 (timeliness of notification), 9-613 (con-
tents of notification generally), 9-614 (contents of notification in consumer-goods transactions).

3. Noatification to Debtors and Secondary Obligors. This section imposes a duty to send notification of a disposition
not only to the debtor but also to any secondary obligor. Subsections (b) and (c) resolve an uncertainty under former
Article 9 by providing that secondary obligors (sureties) are entitled to receive notification of an intended disposition of
collateral, regardless of who created the security interest in the collateral. If the surety created the security interest, it
would be the debtor. If it did not, it would be a secondary obligor. (This Article also resolves the question of the secon-
dary obligor's ability to waive, pre-default, the right to notification-waiver generally is not permitted. See Section 9-
602.) Section 9-605 relieves a secured party from any duty to send notification to a debtor or secondary obligor un-
known to the secured party.

Under subsection (b), the principal obligor (borrower) is not always entitled to notification of disposition.

Example: Behnfeldt borrows on an unsecured basis, and Bruno grants a security interest in her car to secure the debt.
Behnfeldt isa primary obligor, not a secondary obligor. As such, sheis not entitled to notification of disposition under
this section.

4. Naotification to Other Secured Parties. Prior to the 1972 amendments to Article 9, former Section 9-504(3) re-
quired the enforcing secured party to send reasonable notification of the disposition:

except in the case of consumer goods to any other person who has a security interest in the collateral and who has duly
filed afinancing statement indexed in the name of the debtor in this State or who is known by the secured party to have
asecurity interest in the collateral.

The 1972 amendments eliminated the duty to give notice to secured parties other than those from whom the foreclos-
ing secured party had received written notice of a claim of an interest in the collateral .

Many of the problems arising from dispositions of collateral encumbered by multiple security interests can be amelio-
rated or solved by informing all secured parties of an intended disposition and affording them the opportunity to work
with one another. To this end, subsection (c)(3)(B) expands the duties of the foreclosing secured party to include the
duty to notify (and the corresponding burden of searching the files to discover) certain competing secured parties. The
subsection imposes a search burden that in some cases may be greater than the pre-1972 burden on foreclosing secured
parties but certainly is more modest than that faced by a new secured lender.

To determine who is entitled to notification, the foreclosing secured party must determine the proper office for filing a
financing statement as of a particular date, measured by reference to the "notification date," as defined in subsection (a).
This determination requires reference to the choice-of-law provisions of Part 3. The secured party must ascertain
whether any financing statements covering the collateral and indexed under the debtor's name, as the name existed as of
that date, in fact were filed in that office. The foreclosing secured party generally need not notify secured parties whose
effective financing statements have become more difficult to locate because of changes in the location of the debtor,
proceeds rules, or changes in the debtor's name.

Under subsection (c)(3)(C), the secured party also must notify a secured party who has perfected a security interest by
complying with a statute or treaty described in Section 9-311(a), such as a certificate-of -title statute.

Subsection (€) provides a "safe harbor" that takes into account the delays that may be attendant to receiving informa-
tion from the public filing offices. It provides, generally, that the secured party will be deemed to have satisfied its noti-
fication duty under subsection (c)(3)(B) if it requests a search from the proper office at least 20 but not more than 30
days before sending notification to the debtor and if it al'so sends a notification to all secured parties (and other lienhold-
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ers) reflected on the search report. The secured party's duty under subsection (¢)(3)(B) also will be satisfied if the se-
cured party requests but does not receive a search report before the notification is sent to the debtor. Thus, if subsection
(e) applies, asecured party who is entitled to notification under subsection (c)(3)(B) has no remedy against aforeclosing
secured party who does not send the notification. The foreclosing secured party has complied with the notification re-
quirement. Subsection (€) has no effect on the requirements of the other paragraphs of subsection (c). For example, if
the foreclosing secured party received a notification from the holder of a conflicting security interest in accordance with
subsection (c)(3)(A) but failed to send to the holder a notification of the disposition, the holder of the conflicting secu-
rity interest would have the right to recover any loss under Section 9-625(b).

5. Authentication Requirement. Subsections (b) and (c) explicitly provide that a notification of disposition must be
"authenticated." Some cases read former Section 9-504(3) as validating oral notification.

6. Second Try. ThisArticle leavesto judicial resolution, based upon the facts of each case, the question whether the
requirement of "reasonable not ification" requires a"second try," i.e., whether a secured party who sends notification
and learns that the debtor did not receive it must attempt to locate the debtor and send another notification.

7. Recognized M arket; Perishable Collateral. New subsection (d) makes it clear that there is no obligation to give
notification of adisposition in the case of perishable collateral or collateral customarily sold on arecognized market
(e.g., marketable securities). Former Section 9-504(3) might be read (incorrectly) to relieve the secured party fromits
duty to notify a debtor but not from its duty to notify other secured parties in connection with dispositions of such col-
lateral.

8. Failureto Conduct Notified Disposition. Nothing in this Article prevents a secured party from electing not to
conduct a disposition after sending a notification. Nor does this Article prevent a secured party from electing to send a
revised notification if its plans for disposition change. This assumes, however, that the secured party actsin good faith,
the revised notification is reasonable, and the revised plan for disposition and any attendant delay are commercialy rea
sonable.

9. Waiver. A debtor or secondary obligor may waive the right to notification under this section only by a post-default
authenticated agreement. See Section 9-624(a).

Emerging I ssues Analysis
Professor Margit Livingston on Punishing Creditor Misbehavior in U.C.C. Article 9 Foreclosure Sales

In the current recessionary climate, more and more secured creditors are faced with the prospect of defaults by their
debtors and the need to proceed with foreclosure of their security interests. Article 9 of the Uniform Commercial Code
requires secured parties undertaking foreclosure sales to follow certain procedures or risk losing their ability to receive a
deficiency judgment against the debtor.
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UNIFORM COMMERCIAL CODE
Copyright 2005, by The American Law Institute and
National Conference of Commissioners on Uniform State Laws

ARTICLE 9. SECURED TRANSACTIONS
PART 6. DEFAULT
SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURITY INTEREST

U.C.C.89-613
9-613. CONTENTS AND FORM OF NOTIFICATION BEFORE DISPOSITION OF COLLATERAL: GENERAL

Except in a consumer-goods transaction, the following rules apply:
(1) The contents of a natification of disposition are sufficient if the notification:
(A) describes the debtor and the secured party;
(B) describes the collateral that is the subject of the intended disposition;
(C) states the method of intended disposition;

(D) statesthat the debtor is entitled to an accounting of the unpaid indebtedness and states the charge, if any, for
an accounting; and

(E) states the time and place of a public disposition or the time after which any other disposition is to be made.

(2) Whether the contents of a notification that lacks any of the information specified in paragraph (1) are neverthe-
less sufficient is a question of fact.

(3) The contents of a natification providing substantially the information specified in paragraph (1) are sufficient,
even if the notification includes:

(A) information not specified by that paragraph; or
(B) minor errorsthat are not seriously misleading.
(4) A particular phrasing of the notification is not required.

(5) Thefollowing form of notification and the form appearing in Section 9-614(3), when completed, each provides
sufficient information:

NOTIFICATION OF DISPOSITION OF COLLATERAL

To: ___ [Name of debtor, obligor, or other person to which the notification is sent]
From: __ [Name, address, and telephone number of secured party]

Name of Debtor(s): __ [Include only if debtor(s) are not an addressee]

[For a public disposition:]

We will sell [or lease or license, as applicable] the  [describe collateral] [to the highest qualified bidder] in
public as follows:

Day and Date:
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Time

Place:

[For a private disposition:]

We will sell [or lease or license, as applicable] the  [describe collateral] privately sometime after  [day
and date].

Y ou are entitled to an accounting of the unpaid indebtedness secured by the property that we intend to sell [or
lease or license, as applicable] [for achargeof $__ 1. You may request an accounting by callingusat ___ [telephone
number]

[End of Form]

NOTES:
OFFICIAL COMMENT

1. Source. New.

2. Contents of Notification. To comply with the "reasonable authenticated notification" requirement of Section 9-
611(b), the contents of a notification must be reasonable. Except in a consumer-goods transaction, the contents of a noti-
fication that includes the information set forth in paragraph (1) are sufficient as a matter of law, unless the parties agree
otherwise. (The referenceto "time" of disposition means here, asit did in former Section 9-504(3), not only the hour of
the day but also the date.) Although a secured party may choose to include additional information concerning the trans-
action or the debtor's rights and obligations, no additional information is required unless the parties agree otherwise. A
notification that lacks some of the information set forth in paragraph (1) nevertheless may be sufficient if found to be
reasonable by the trier of fact, under paragraph (2). A properly completed sample form of notification in paragraph (5)
or in Section 9-614(a)(3) is an example of anatification that would contain the information set forth in paragraph (1).
Under paragraph (4), however, no particular phrasing of the notification is required.
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UNIFORM COMMERCIAL CODE
Copyright 2005, by The American Law Institute and
National Conference of Commissioners on Uniform State Laws

ARTICLE 9. SECURED TRANSACTIONS
PART 6. DEFAULT
SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURITY INTEREST

U.C.C.89-614

9-614. CONTENTS AND FORM OF NOTIFICATION BEFORE DISPOSITION OF COLLATERAL: CONSUMER-
GOODS TRANSACTION
In a consumer-goods transaction, the following rules apply:
(1) A notification of disposition must provide the following information:
(A) theinformation specified in Section 9-613(1);
(B) adescription of any liability for a deficiency of the person to which the notification is sent;

(C) atelephone number from which the amount that must be paid to the secured party to redeem the collateral
under Section 9-623 is available; and

(D) atelephone number or mailing address from which additional information concerning the disposition and the
obligation secured is available.

(2) A particular phrasing of the notification is not required.
(3) Thefollowing form of notification, when completed, provides sufficient information:
____[Name and address of secured party]
___ [Date]
NOTICE OF OUR PLAN TO SELL PROPERTY
____[Name and address of any obligor who is also a debtor]
Subject: __ [ldentification of Transaction]
Wehaveyour __ [describe collateral], because you broke promisesin our agreement.
[For a public disposition:]

Wewill sell ___ [describe collateral] at public sale. A sale could include alease or license. The sale will be held
asfollows:

Date:

Time:

Place:

Y ou may attend the sale and bring biddersif you want.

[For a private disposition:]
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Wewill sell __ [describe collateral] at private sale sometime after  [date]. A sale could include alease or li-
cense.

The money that we get from the sale (after paying our costs) will reduce the amount you owe. If we get less
money than you owe, you ___ [will or will not, as applicabl€] till owe usthe difference. If we get more money than
you owe, you will get the extra money, unless we must pay it to someone else.

Y ou can get the property back at any time before we sell it by paying us the full amount you owe (not just the
past due payments), including our expenses. To learn the exact amount you must pay, call usat ____ [telephone number].

If you want us to explain to you in writing how we have figured the amount that you owe us, you may call us at
___[telephone number] [or writeusat _ [secured party's address]] and request awritten explanation. [We will
chargeyou$ ___ for the explanation if we sent you another written explanation of the amount you owe us within the
last six months.]

If you need more information about the salecall usat __ [telephone number]] [or writeusat _ [secured
party's addresd]].

We are sending this notice to the following other people who have aninterestin ___ [describe collateral] or who
owe money under your agreement:

___[Names of all other debtors and abligors, if any]
[End of Form]

(4) A notification in the form of paragraph (3) is sufficient, even if additional information appears at the end of the
form.

(5) A noatification in the form of paragraph (3) is sufficient, even if it includes errors in information not required
by paragraph (1), unless the error is misleading with respect to rights arising under this article.

(6) If anatification under this section is not in the form of paragraph (3), law other than this article determines the
effect of including information not required by paragraph (1).

NOTES:
OFFICIAL COMMENT

1. Source. New.

2. Notification in Consumer-Goods Transactions. Paragraph (1) sets forth the information required for a reasonable
notification in a consumer-goods transaction. A notification that lacks any of the information set forth in paragraph (1)
isinsufficient as a matter of law. Compare Section 9-613(2), under which the trier of fact may find a notification to be
sufficient even if it lacks some information listed in paragraph (1) of that section.

3. Safe-Harbor Form of Notification; Errorsin Information. Although paragraph (2) provides that a particular
phrasing of a notification is not required, paragraph (3) specifies a safe-harbor form that, when properly completed, sat-
isfies paragraph (1). Paragraphs (4), (5), and (6) contain special rules applicable to erroneous and additional informa-
tion. Under paragraph (4), a notification in the safe-harbor form specified in paragraph (3) is not rendered insufficient if
it contains additional information at the end of the form. Paragraph (5) provides that non-misleading errorsin informa-
tion contained in a notification are permitted if the safe-harbor form is used and if the errors are in information not re-
quired by paragraph (1). Finaly, if anotification isin aform other than the paragraph (3) safe-harbor form, other law
determines the effect of including in the notification information other than that required by paragraph (1).

200



Case: 09-56679 05/14/2010 Page:1of4 |ID: 7338170 DktEntry: 23-15

ADDENDUM TAB M

201



Case: 09-56679 05/14/2010 Page:2of4 ID: 7338170 DktEntry: 23-15

Page 1

@ LexisNexis®

LEXSTAT U.C.C. §9-615

UNIFORM COMMERCIAL CODE
Copyright 2005, by The American Law Institute and
National Conference of Commissioners on Uniform State Laws

ARTICLE 9. SECURED TRANSACTIONS
PART 6. DEFAULT
SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURITY INTEREST

U.C.C.89-615

9-615. APPLICATION OF PROCEEDS OF DISPOSITION; LIABILITY FOR DEFICIENCY AND RIGHT TO SUR-
PLUS

(a) [Application of proceeds.] A secured party shall apply or pay over for application the cash proceeds of disposi-
tion under Section 9-610 in the following order to:

(2) the reasonabl e expenses of retaking, holding, preparing for disposition, processing, and disposing, and, to the
extent provided for by agreement and not prohibited by law, reasonable attorney's fees and legal expenses incurred by
the secured party;

(2) the satisfaction of obligations secured by the security interest or agricultural lien under which the disposition is
made;

(3) the satisfaction of obligations secured by any subordinate security interest in or other subordinate lien on the
collateral if:

(A) the secured party receives from the holder of the subordinate security interest or other lien an authenticated
demand for proceeds before distribution of the proceeds is completed; and

(B) in acase in which aconsignor has an interest in the collateral, the subordinate security interest or other lienis
senior to the interest of the consignor; and

(4) asecured party that is aconsignor of the collateral if the secured party receives from the consignor an authen-
ticated demand for proceeds before distribution of the proceeds is completed.

(b) [Proof of subordinate interest.] If requested by a secured party, a holder of a subordinate security interest or
other lien shall furnish reasonable proof of the interest or lien within areasonable time. Unless the holder does so, the
secured party need not comply with the holder's demand under subsection (a)(3).

(c) [Application of noncash proceeds.] A secured party need not apply or pay over for application noncash pro-
ceeds of disposition under Section 9-610 unless the failure to do so would be commercially unreasonable. A secured
party that applies or pays over for application noncash proceeds shall do so in a commercially reasonable manner.

(d) [Surplusor deficiency if obligation secured.] If the security interest under which a disposition is made secures
payment or performance of an obligation, after making the payments and applications required by subsection (a) and
permitted by subsection (c):

(2) unless subsection (a)(4) requires the secured party to apply or pay over cash proceeds to a consignor, the se-
cured party shall account to and pay a debtor for any surplus; and

(2) the obligor isliable for any deficiency.
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(e) [No surplusor deficiency in sales of certain rightsto payment.] If the underlying transaction is a sale of ac-
counts, chattel paper, payment intangibles, or promissory notes:

(1) the debtor is not entitled to any surplus; and
(2) the obligor is not liable for any deficiency.

(f) [Calculation of surplusor deficiency in disposition to person related to secured party.] The surplus or defi-
ciency following adisposition is cal culated based on the amount of proceeds that would have been realized in a disposi-
tion complying with this part to a transferee other than the secured party, a person related to the secured party, or a sec-
ondary obligor if:

(1) the transferee in the disposition is the secured party, a person related to the secured party, or a secondary obli-
gor; and

(2) the amount of proceeds of the disposition is significantly below the range of proceeds that a complying dispo-
sition to a person other than the secured party, a person related to the secured party, or a secondary obligor would have
brought.

(g) [Cash proceedsreceived by junior secured party.] A secured party that receives cash proceeds of a disposi-
tion in good faith and without knowledge that the receipt violates the rights of the holder of a security interest or other
lien that is not subordinate to the security interest or agricultural lien under which the disposition is made:

(2) takes the cash proceeds free of the security interest or other lien;

(2) isnot abligated to apply the proceeds of the disposition to the satisfaction of obligations secured by the secu-
rity interest or other lien; and

(3) isnot obligated to account to or pay the holder of the security interest or other lien for any surplus.

NOTES:
OFFICIAL COMMENT

1. Sour ce. Former Section 9-504(1), (2).

2. Application of Proceeds. This section contains the rules governing application of proceeds and the debtor's liabil-
ity for a deficiency following a disposition of collateral. Subsection (a) sets forth the basic order of application. The
proceeds are applied first to the expenses of disposition, second to the obligation secured by the security interest that is
being enforced, and third, in the specified circumstances, to interests that are subordinate to that security interest.

Subsections (a) and (d) also address the right of a consignor to receive proceeds of a disposition by a secured party
whose interest is senior to that of the consignor. Subsection (a) requires the enforcing secured party to pay excess pro-
ceeds first to subordinate secured parties or lienholders whose interests are senior to that of a consignor and, finaly, to a
consignor. Inasmuch as a consignor is the owner of the collateral, secured parties and lienholders whose interests are
junior to the consignor's interest will not be entitled to any proceeds. In like fashion, under subsection (d)(1) the debtor
is not entitled to a surplus when the enforcing secured party is required to pay over proceeds to a consignor.

3. Noncash Proceeds. Subsection (c) addresses the application of noncash proceeds of a disposition, such as a note or
lease. The explanation in Section 9-608, Comment 4, generally applies to this subsection.

Example: A secured party in the business of selling or financing automobiles takes possession of collateral (an auto-
mobile) following its debtor's default. The secured party decidesto sell the automobile in a private disposition under
Section 9-610 and sends appropriate notification under Section 9-611. After undertaking its normal credit investigation
and in accordance with its normal credit policies, the secured party sells the automobile on credit, on terms typical of
the credit terms normally extended by the secured party in the ordinary course of its business. The automobile stands as
collateral for the remaining balance of the price. The noncash proceeds received by the secured party are chattel paper.
The secured party may wish to credit its debtor (the assignor) with the principal amount of the chattel paper or may wish
to credit the debtor only as and when the payments are made on the chattel paper by the buyer.

Under subsection (c), the secured party is under no duty to apply the noncash proceeds (here, the chattel paper) or
their value to the secured obligation unlessits failure to do so would be commercially unreasonable. If a secured party
elects to apply the chattel paper to the outstanding obligation, however, it must do so in acommercially reasonable
manner. The facts in the example indicate that it would be commercially unreasonable for the secured party to fail to
apply the value of the chattel paper to the original debtor's secured obligation. Unlike the example in Comment 4 to
Section 9-608, the noncash proceeds received in this example are of the type that the secured party regularly generates
in the ordinary course of its financing business in nonforeclosure transactions. The original debtor should not be ex-
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posed to delay or uncertainty in this situation. Of course, there will be many situations that fall between the examples
presented in the Comment to Section 9-608 and in this Comment. This Article leaves their resolution to the court based
on the facts of each case.

One would expect that where noncash proceeds are or may be material, the secured party and debtor would agree to
more specific standards in an agreement entered into before or after default. The parties may agree to the method of
application of noncash proceedsif the method is not manifestly unreasonable. See Section 9-603.

When the secured party is not required to "apply or pay over for application noncash proceeds,” the proceeds nonethe-
less remain collateral subject to this Article. See Section 9-608, Comment 4.

4. Surplus and Deficiency. Subsection (d) deals with surplus and deficiency. It revises former Section 9-504(2) by
imposing an explicit requirement that the secured party "pay" the debtor for any surplus, while retaining the secured
party's duty to "account." Inasmuch as the debtor may not be an obligor, subsection (d) provides that the obligor (not the
debtor) isliable for the deficiency. The special rule governing surplus and deficiency when receivables have been sold
likewise takes into account the distinction between a debtor and an obligor. Subsection (d) also addresses the situation
in which a consignor has an interest that is subordinate to the security interest being enforced.

5. Collateral Under New Owner ship. When the debtor sells collateral subject to a security interest, the original
debtor (creator of the security interest) is no longer a debtor inasmuch as it no longer has a property interest in the col-
lateral; the buyer is the debtor. See Section 9-102. As between the debtor (buyer of the collateral) and the origina
debtor (seller of the collateral), the debtor (buyer) normally would be entitled to the surplus following a disposition.
Subsection (d) therefore requires the secured party to pay the surplusto the debtor (buyer), not to the original debtor
(seller) with which it has dealt. But, because this situation typically arises as aresult of the debtor's wrongful act, this
Article does not expose the secured party to the risk of determining ownership of the collateral. If the secured party does
not know about the buyer and accordingly pays the surplus to the original debtor, the exculpatory provisions of this Ar-
ticle exonerate the secured party from liability to the buyer. See Sections 9-605, 9-628(a), (b). If a debtor sells collateral
free of a security interest, asin a sale to abuyer in ordinary course of business (see Section 9-320(a)), the property is no
longer collateral and the buyer is not a debtor.

6. Certain " Low-Price" Dispositions. Subsection (f) provides a special method for calculating a deficiency or sur-
plus when the secured party, a person related to the secured party (defined in Section 9-102), or a secondary obligor
acquires the collateral at aforeclosure disposition. It recognizes that when the foreclosing secured party or arelated
party isthe transferee of the collateral, the secured party sometimes lacks the incentive to maximize the proceeds of
disposition. As a conseguence, the disposition may comply with the procedural requirements of this Article (e.g., it is
conducted in acommercially reasonable manner following reasonable notice) but nevertheless fetch alow price.

Subsection (f) adjusts for this lack of incentive. If the proceeds of adisposition of collateral to a secured party, a per-
son related to the secured party, or a secondary obligor are "significantly below the range of proceeds that a complying
disposition to a person other than the secured party, a person related to the secured party, or a secondary obligor would
have brought," then instead of calculating a deficiency (or surplus) based on the actual net proceeds, the calculation is
based upon the amount that would have been received in acommercially reasonable disposition to a person other than
the secured party, a person related to the secured party, or a secondary obligor. Subsection (f) thus rejects the view that
the secured party's receipt of such a price necessarily constitutes noncompliance with Part 6. However, such a price may
suggest the need for greater judicial scrutiny. See Section 9-610, Comment 10.

7." Person Related To." Section 9-102 defines "person related to." That term is akey element of the system provided
in subsection (f) for low-price dispositions. One part of the definition applies when the secured party isan individual,
and the other applies when the secured party is an organization. The definition is patterned closely on the corresponding
definition in Section 1.301(32) of the Uniform Consumer Credit Code.

Emerging I ssues Analysis
Professor Margit Livingston on Punishing Creditor Misbehavior in U.C.C. Article 9 Foreclosure Sales

In the current recessionary climate, more and more secured creditors are faced with the prospect of defaults by their
debtors and the need to proceed with foreclosure of their security interests. Article 9 of the Uniform Commercial Code
requires secured parties undertaking foreclosure sales to follow certain procedures or risk losing their ability to receive a
deficiency judgment against the debtor.

204



Case: 09-56679 05/14/2010 Page: 1 of 3 ID: 7338170 DktEntry: 23-16

ADDENDUM TAB N

205



Case: 09-56679 05/14/2010 Page: 2 of 3 ID: 7338170 DktEntry: 23-16

Page 1

@ LexisNexis®

DEERING'S CALIFORNIA CODESANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Inc.
amember of the LexisNexis Group.

All rights reserved.

*** THISDOCUMENT IS CURRENT THROUGH 2009-2010 EXTRAORDINARY SESSIONS 1-5, ***
7, AND 8, AND URGENCY LEGISLATION THROUGH CH 17 OF THE 2010 REGULAR SESSION

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title14. Lien
Chapter 2b. Automobile Sales Finance Act

GO TO CALIFORNIA CODESARCHIVE DIRECTORY
Cal Civ Code § 2983.2 (2010)

§2983.2. Notice of intent to dispose of repossessed or surrendered motor vehicle; Accounting regar ding disposi-
tion

(a) Except where the motor vehicle has been seized as described in paragraph (6) of subdivision (b) of Section
2983.3, any provision in any conditional sale contract for the sale of amotor vehicle to the contrary notwithstanding, at
least 15 days written notice of intent to dispose of arepossessed or surrendered motor vehicle shall be given to all per-
sons liable on the contract. The notice shall be personally served or shall be sent by certified mail, return receipt re-
quested, or first-class mail, postage prepaid, directed to the last known address of the persons liable on the contract. If
those persons are married to each other, and, according to the most recent records of the seller or holder of the contract,
reside at the same address, one notice addressed to both persons at that address is sufficient. Except as otherwise pro-
vided in Section 2983.8, those persons shall be liable for any deficiency after disposition of the repossessed or surren-
dered motor vehicle only if the notice prescribed by this section is given within 60 days of repossession or surrender and
does all of the following:

(1) Setsforth that those persons shall have aright to redeem the motor vehicle by paying in full the indebtedness
evidenced by the contract until the expiration of 15 days from the date of giving or mailing the notice and provides an
itemization of the contract balance and of any delinquency, collection or repossession costs and fees and sets forth the
computation or estimate of the amount of any credit for unearned finance charges or canceled insurance as of the date of
the notice.

(2) States either that thereis a conditional right to reinstate the contract until the expiration of 15 days from the
date of giving or mailing the notice and all the conditions precedent thereto or that there is no right of reinstatement and
provides a statement of reasons therefor.

(3) States that, upon written request, the seller or holder shall extend for an additional 10 days the redemption pe-
riod or, if entitled to the conditional right of reinstatement, both the redemption and reinstatement periods. The seller or
holder shall provide the proper form for applying for the extensions with the substance of the form being limited to the
extension request, spaces for the requesting party to sign and date the form, and instructions that it must be personally
served or sent by certified or registered mail, return receipt requested, to a person or office and address designated by
the seller or holder and received before the expiration of the initial redemption and reinstatement periods.
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(4) Discloses the place at which the motor vehicle will be returned to those persons upon redemption or reinstate-
ment.

(5) Designates the name and address of the person or office to whom payment shall be made.

(6) Statesthe seller's or holder's intent to dispose of the motor vehicle upon the expiration of 15 days from the date
of giving or mailing the notice, or if by mail and either the place of deposit in the mail or the place of addressis outside
of this state, the period shall be 20 days instead of 15 days, and further, that upon written request to extend the redemp-
tion period and any applicable reinstatement period for 10 days, the seller or holder shall without further notice extend
the period accordingly.

(7) Informs those persons that upon written request, the seller or holder will furnish awritten accounting regarding
the disposition of the motor vehicle as provided for in subdivision (b). The seller or holder shall advise them that this
request must be personally served or sent first-class mail, postage prepaid, or certified mail, return receipt requested, to
aperson or office and address designated by the seller or holder.

(8) Includes notice, in at least 10-point bold type if the notice is printed, reading as follows: "NOTICE. YOU MAY
BE SUBJECT TO SUIT AND LIABILITY IF THE AMOUNT OBTAINED UPON DISPOSITION OF THE VEHI-
CLEISINSUFFICIENT TO PAY THE CONTRACT BALANCE AND ANY OTHER AMOUNTS DUE."

(9) Informs those persons that upon the disposition of the motor vehicle, they will be liable for the deficiency bal-
ance plusinterest at the contract rate, or at the legal rate of interest pursuant to Section 3289 if there is no contract rate
of interest, from the date of disposition of the motor vehicle to the date of entry of judgment.

The notice prescribed by this section shall not affect the discretion of the court to strike out an unconscionable in-
terest rate in the contract for which the notice is required, nor affect the court in its determination of whether the rateis
unconscionable.

(b) Unless automatically provided to the buyer within 45 days after the disposition of the motor vehicle, the seller
or holder shall provide to any person liable on the contract within 45 days after their written request, if the request is
made within one year after the disposition, awritten accounting regarding the disposition. The accounting shall itemize:

(1) The gross proceeds of the disposition.

(2) The reasonable and necessary expenses incurred for retaking, holding, preparing for and conducting the sale
and to the extent provided for in the agreement and not prohibited by law, reasonable attorney fees and legal expenses
incurred by the seller or holder in retaking the motor vehicle from any person not a party to the contract.

(3) The satisfaction of indebtedness secured by any subordinate lien or encumbrance on the motor vehicle if writ-
ten notification of demand therefor is received before distribution of the proceeds is completed. If requested by the
seller or holder, the holder of a subordinate lien or encumbrance must seasonably furnish reasonable proof of itsinter-
est, and unless it does so, the seller or holder need not comply with its demand.

(c) Inall saleswhich result in asurplus, the seller or holder shall furnish an accounting as provided in subdivision
(b) whether or not requested by the buyer. Any surplus shall be returned to the buyer within 45 days after the sale is
conducted.

(d) This section shall not apply to aloan made by alender licensed under Division 9 (commencing with Section
22000) or Division 10 (commencing with Section 24000) of the Financial Code.

HISTORY:

Added Stats 1977 ch 777 § 3, effective September 13, 1977, operative January 1, 1978. Amended Stats 1985 ch 226
§ 2; Stats 1987 ch 448 § 4; Stats 1988 ch 1092 § 3; Stats 1996 ch 124 8§ 9 (AB 3470) (ch 313 prevails), ch 313§ 1 (SB
1639).
NOTES:

Editor's Notes
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§2983.3. Acceleration of maturity or repossession of vehicle; Reinstatement of contract

(a) In the absence of default in the performance of any of the buyer's obligations under the contract, the seller or
holder may not accelerate the maturity of any part or al of the amount due thereunder or repossess the motor vehicle.

(b) If after default by the buyer, the seller or holder repossesses or voluntarily accepts surrender of the motor vehi-
cle, any person liable on the contract shall have aright to reinstate the contract and the seller or holder shall not acceler-
ate the maturity of any part or all of the contract prior to expiration of the right to reinstate, unless the seller or holder
reasonably and in good faith determines that any of the following has occurred:

(1) The buyer or any other person liable on the contract by omission or commission intentionally provided false or
misleading information of material importance on his or her credit application.

(2) The buyer, any other person liable on the contract, or any permissive user in possession of the motor vehicle, in
order to avoid repossession has concealed the motor vehicle or removed it from the state.

(3) The buyer, any other person liable on the contract, or any permissive user in possession of the motor vehicle,
has committed or threatens to commit acts of destruction, or has failed to take care of the motor vehiclein areasonable
manner, so that the motor vehicle has become substantially impaired in value, or the buyer, any other person liable on
the contract, or any nonoccasional permissive user in possession of the motor vehicle has failed to take care of the motor
vehicle in areasonable manner, so that the motor vehicle may become substantially impaired in value.

(4) The buyer or any other person liable on the contract has committed, attempted to commit, or threatened to
commit criminal acts of violence or bodily harm against an agent, employee, or officer of the seller or holder in connec-
tion with the seller's or holder's repossession of or attempt to repossess the motor vehicle.

(5) The buyer has knowingly used the motor vehicle, or has knowingly permitted it to be used, in connection with
the commission of acriminal offense, other than an infraction, as a consequence of which the motor vehicle has been
seized by afederal, state, or local agency or authority pursuant to federal, state, or local law.

(6) The motor vehicle has been seized by afederal, state, or local public agency or authority pursuant to (A) Sec-
tion 1324 of Title 8 of the United States Code or Part 274 of Title 8 of the Code of Federal Regulations, (B) Section 881
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of Title 21 of the United States Code or Part 9 of Title 28 of the Code of Federal Regulations, or (C) other federa, state,
or local law, including regulations, and, pursuant to that other law, the seizing authority, as a precondition to the return
of the motor vehicleto the seller or holder, prohibits the return of the motor vehicle to the buyer or other person liable
on the contract or any third person claiming the motor vehicle by or through them or otherwise effects or requires the
termination of the property rightsin the motor vehicle of the buyer or other person liable on the contract or claimants by
or through them.

(c) Exercise of theright to reinstate the contract shall be limited to once in any 12-month period and twice during
the term of the contract.

(d) The provisions of this subdivision cover the method by which a contract shall be reinstated with respect to cur-
ing events of default which were aground for repossession or occurred subsequent to repossession:

(1) Where the default is the result of the buyer's failure to make any payment due under the contract, the buyer or
any other person liable on the contract shall make the defaulted payments and pay any applicable delinquency charges.

(2) Where the default is the result of the buyer's failure to keep and maintain the motor vehicle free from all en-
cumbrances and liens of every kind, the buyer or any other person liable on the contract shall either satisfy all encum-
brances and liens or, in the event the seller or holder satisfies the encumbrances and liens, the buyer or any other person
liable on the contract shall reimburse the seller or holder for al reasonable costs and expenses incurred therefor.

(3) Where the default is the result of the buyer's failure to keep and maintain insurance on the motor vehicle, the
buyer or any other person liable on the contract shall either obtain the insurance or, in the event the seller or holder has
obtained the insurance, the buyer or any other person liable on the contract shall reimburse the seller or holder for pre-
miums paid and all reasonable costs and expenses, including, but not limited to, any finance charge in connection with
the premiums permitted by Section 2982.8, incurred therefor.

(4) Where the default is the result of the buyer's failure to perform any other obligation under the contract, unless
the seller or holder has made a good faith determination that the default is so substantial asto be incurable, the buyer or
any other person liable on the contract shall either cure the default or, if the seller or holder has performed the obliga
tion, reimburse the seller or holder for al reasonable costs and expenses incurred in connection therewith.

(5) Additionally, the buyer or any other person liable on the contract shall, in al cases, reimburse the seller or
holder for all reasonable and necessary collection and repossession costs and fees incurred, including attorney's fees and
legal expenses expended in retaking and holding the vehicle.

(e) If the seller or holder denies the right to reinstatement under subdivision (b) or paragraph (4) of subdivision (d),
the seller or holder shall have the burden of proof that the denial was justified in that it was reasonable and made in
good faith. If the seller or holder fails to sustain the burden of proof, the seller or holder shall not be entitled to a defi-
ciency, but it shall not be presumed that the buyer is entitled to damages by reason of the failure of the seller or holder
to sustain the burden of proof.

(f) This section shall not apply to aloan made by alender licensed under Division 9 (commencing with Section
22000) or Division 10 (commencing with Section 24000) of the Financial Code.
HISTORY:

Added Stats 1961 ch 1626 § 4 p 3539, effective January 1, 1962. Amended Stats 1976 ch 1265 § 4; Stats 1985 ch
226 § 3; Stats 1986 ch 1236 § 1. Amended Stats 1987 ch 448 § 5.
NOTES:

Editor's Notes

Divisions 9 and 10 of the Financial Code, referred to in subdivision (f) of this section, were repealed by Stats 1994,
ch 1115. For similar provisions, see current Division 9, "California Finance Lenders Law," commencing with Fin C §
22000.
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@ LexisNexis®
LEXSTAT CAL CIV CODE § 2983.8

DEERING'S CALIFORNIA CODES ANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Inc.
amember of the LexisNexis Group.

All rights reserved.

*** THISDOCUMENT IS CURRENT THROUGH 2009-2010 EXTRAORDINARY SESSIONS 1-5, ***
7, AND 8, AND URGENCY LEGISLATION THROUGH CH 17 OF THE 2010 REGULAR SESSION

CIVIL CODE
Division 3. Obligations
Part 4. Obligations Arising from Particular Transactions
Title14. Lien
Chapter 2b. Automobile Sales Finance Act

GO TO CALIFORNIA CODESARCHIVE DIRECTORY
Cal Civ Code § 2983.8 (2010)

§2983.8. Prohibition of deficiency judgment after sale of mobilehome or sale or other disposition of motor vehi-
cle

Notwithstanding Section 2983.2 or any other provision of law, no deficiency judgment shall liein any event in any
of the following instances:

(a) After any sale of any mobilehome for which a permit is required pursuant to Section 35780 or 35790 of the Ve-
hicle Code for failure of the purchaser to complete his or her conditional sale contract given to the seller to secure pay-
ment of the balance of the purchase price of such mobilehome. The provisions of this subdivision shall not apply in the
event thereis substantial damage to the mobilehome other than wear and tear from normal usage. This subdivision shall
apply only to contracts entered into on or after the effective date of the act that enacted this subdivision and before July
1, 1981.

(b) After any sale or other disposition of a motor vehicle unless the court has determined that the sale or other dis-
position was in conformity with the provisions of this chapter and the relevant provisions of Division 9 (commencing
with Section 9101) of the Commercial Code, including Sections 9610, 9611, 9612, 9613, 9614, 9615, and 9626. The
determination may be made upon an affidavit unless the court requires a hearing in the particular case.

HISTORY:

Added Stats 1972 ch 1001 8 3. Amended Stats 1980 ch 1149 § 10; Stats 1984 ch 1376 8 1; Stats 1999 ch 991 § 8
(SB 45), operative July 1, 2001.

NOTES:

Amendments;

1980 Amendment:

212



Case: 09-56679 05/14/2010 Page: 1 of 3 ID: 7338170 DktEntry: 23-19

ADDENDUM TAB Q

213



Case: 09-56679 05/14/2010 Page: 2 of 3 ID: 7338170 DktEntry: 23-19

Page 1

@ LexisNexis®

LEXSTAT CAL COM CODE SEC 9201

DEERING'S CALIFORNIA CODES ANNOTATED
Copyright (c) 2010 by Matthew Bender & Company, Inc.
amember of the LexisNexis Group.

All rights reserved.

*** THISDOCUMENT IS CURRENT THROUGH 2009-2010 EXTRAORDINARY SESSIONS 1-5, ***
7, AND 8, AND URGENCY LEGISLATION THROUGH CH 17 OF THE 2010 REGULAR SESSION

UNIFORM COMMERCIAL CODE
Division 9. Secured Transactions
Chapter 2. Effectiveness of Security Agreement: Attachment of Security Interest: Rights of Parties to Security Agree-
ment

GO TO CALIFORNIA CODESARCHIVE DIRECTORY
Cal U Com Code § 9201 (2009)

§9201. Effectivenessof security agreement in general; Applicability of other laws; Conflict of law

(a) Except as otherwise provided in this code, a security agreement is effective according to its terms between the
parties, against purchasers of the collateral, and against creditors.

(b) A transaction subject to this division is subject to any applicable rule of law which establishes a different rule
for consumers; to Chapter 5 (commencing with Section 17200) of Part 2 of Division 7 of the Business and Professions
Code; Chapter 1 (commencing with Section 17500) of Part 3 of Division 7 of the Business and Professions Code; the
Retail Installment Sales Act, Chapter 1 (commencing with Section 1801) of Title 2 of Part 4 of Division 3 of the Civil
Code; the Automobile Sales Finance Act, Chapter 2b (commencing with Section 2981) of Title 14 of Part 4 of Division
3 of the Civil Code; Part 4 (commencing with Section 1738) of Division 3 of the Civil Code, with respect to the applica-
ble provisions of Titles 1 (commencing with Section 1738), 1.3 (commencing with Section 1747), 1.3A (commencing
with Section 1748.10), 1.3B (commencing with Section 1748.20), 1.4 (commencing with Section 1749), 1.5 (commenc-
ing with Section 1750), 1.6 (commencing with Section 1785.1), 1.61 (commencing with Section 1785.41), 1.6A (com-
mencing with Section 1786), 1.6B (commencing with Section 1787.1), 1.6C (commencing with Section 1788), 1.6D
(commencing with Section 1789), 1.6E (commencing with Section 1789.10), 1.6F (commencing with Section 1789.30),
1.7 (commencing with Section 1790), 1.8 (commencing with Section 1798), 1.83 (commencing with Section 1799.5),
1.84 (commencing with Section 1799.8), 1.85 (commencing with Section 1799.90), 1.86 (commencing with Section
1799.200), 2 (commencing with Section 1801), 2.4 (commencing with Section 1812.50), 2.5 (commencing with Section
1812.80), 2.6 (commencing with Section 1812.100), 2.7 (commencing with Section 1812.200), 2.8 (commencing with
Section 1812.300), 2.9 (commencing with Section 1812.400), 2.95 (commencing with Section 1812.600), 2.96 (com-
mencing with Section 1812.620), 3 (commencing with Section 1813), 4 (commencing with Section 1884), and 14
(commencing with Section 2872); the Industrial Loan Law, Division 7 (commencing with Section 18000) of the Finan-
cial Code; the Pawnbroker Law, Division 8 (commencing with Section 21000) of the Financial Code; the California
Finance Lenders Law, Division 9 (commencing with Section 22000) of the Financial Code; and the M obilehomes-
Manufactured Housing Act of 1980, Part 2 (commencing with Section 18000) of Division 13 of the Health and Safety
Code; and to any applicable consumer protection statute, regulation, or law.

(c) In case of conflict between this division and arule of law, statute, or regulation described in subdivision (b), the
rule of law, statute, or regulation controls. Failure to comply with a statute or regulation described in subdivision (b) has
only the effect the statute or regulation specifies.
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Ca U Com Code § 9201

(d) Thisdivision does not do either of the following:

(1) vaidate any rate, charge, agreement, or practice that violates arule of law, statute, or regulation described in
subdivision (b).

(2) Extend the application of the rule of law, statute, or regulation to a transaction not otherwise subject to it.

HISTORY:
Added Stats 1999 ch 991 § 35 (SB 45), operative July 1, 2001.

NOTES:

Former Sections:

Former § 9201, similar to the present section, was enacted Stats 1963 ch 819, effective January 1, 1965, and re-
pealed Stats 1999 ch 991 § 34, operative July 1, 2001.

Historical Derivation:
(8) Former UCC § 8321, as added Stats 1984 ch 927 § 6, amended Stats 1986 ch 766 § 3.
(b) Former UCC § 9201, as enacted Stats 1963 ch 819.

(c) Former UCC § 9203, as enacted Stats 1963 ch 819, amended Stats 1974 ch 997 § 16, Stats 1981 ch 724 § 5,
Stats 1982 ch 1082 § 4, Stats 1983 ch 1124 § 13, Stats 1984 ch 927 § 9, Stats 1994 ch 668 § 11, Stats 1996 ch 497 § 15.

(d) Former CC § 2988, as enacted 1872, amended Stats 1935 ch 716 § 2.
(e) Former CC § 3014, as added Stats 1935 ch 716 § 1, amended Stats 1939 ch 1022 § 1, Stats 1955 ch 292 § 2.
(f) Former CC 8 3015, as added Stats 1935 ch 716 § 1.

(g) Former CC § 3016.1, as added Stats 1935 ch 716 8§ 1, amended Stats 1939 ch 1022, Stats 1st Ex Sess 1940 ch
48, Stats 1st Ex Sess 1946 ch 130, Stats 1953 ch 483, Stats 1955 ch 292, Stats 1961 ch 549.

Official Comments on Uniform Commercial Code:
1. Sour ce. Former Sections 9-201, 9-203(4).

2. Effectiveness of Security Agreement. Subsection (a) provides that a security agreement is generally effective.
With certain exceptions, a security agreement is effective between the debtor and secured party and is likewise effective
against third parties. Note that "security agreement"” is used here (and elsewhere in this Article) asit is defined in Sec-
tion 9-102: "an agreement that creates or provides for a security interest.” It follows that subsection (a) does not provide
that every term or provision contained in arecord that contains a security agreement or that is so labeled is effective.
Properly read, former Section 9-201 was to the same effect. Exceptions to the general rule of subsection (a) arise where
thereis an overriding provision in this Article or any other Article of the UCC. For example, Section 9-317 subordinates
unperfected security interests to lien creditors and certain buyers, and several provisionsin Part 3 subordinate some se-
curity intereststo other security interests and interests of purchasers.

3. Law, Statutes, and Regulations Applicable to Certain Transactions. Subsection (b) makes clear that certain
transactions, although subject to this Article, also are subject to other applicable laws relating to consumers or specified
in that subsection. Subsection (c) provides that the other law is controlling in the event of a conflict, and that a violation
of other law does not ipso facto constitute a violation of this Article. Subsection (d) provides that this Article does not
validate violations under or extend the application of the other applicable laws.
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OCC Inter. Ltr. 416, Fed. Banking L. Rep. P 85,640, 1988 WL 284802 (O.C.C.)
Office of the Comptroller of the Currency (O.C.C.)

OCC Interpretive Letter
Banking Research Digest (c) BRG, Inc.

Interpretive Letter No.
416

February 16,
1988

BRD SECTION:

Section 720A / File 4
TOPIC:

General Powers:
Discounting and Negotiating Notes, Drafts, Etc.
LAWS:

12 U.S.C. Section 24(7)
BRG DIGEST:

Express power to discount evidences of debt permits national bank to sell non-mortgage consumer loans to operat-
ing subsidiary, which will resell them to third-party trust for securitization. (OCC Interpretive Letter No. 416.)

Mr. Timothy A.G. Gerhold
Assistant General Counsel

Dear Mr. Gerhold:

Thisisin response to your letter of April 8, 1987, and a follow-up letter dated June 22, 1987, providing notification
of intent to establish a new operating subsidiary of First National Bank of Boston (“the Bank”), as required by the
Office's regulation at 12 C.F.R. § 5.34. BancBoston Receivables, Inc. (“the Subsidiary”) will engage in the general
business of purchasing loan assets from the Bank and selling them to an independent third party. For the reasons set
forth below, it ismy opinion that the Subsidiary's intended activities are permissible and that the Bank may therefore
go forward with its proposal.

According to the information provided in your letter, the Subsidiary will from time to time purchase from the Bank
loans, leases, installment sales contracts, and various other types of loan assets. It will sell these assets, or participa-
tions in them, to unaffiliated third parties. These parties in turn will issue bonds, certificates, or other securities evi-
dencing ownership interests in, or collateralized by, the loan assets. Neither the Bank nor the Subsidiary will under-
write or deal in the bonds, certificates, or securities payable from or collateralized by the loan assets. The Bank or
the Subsidiary will enter into servicing agreements with respect to the sold loan assets, obtain letters of credit or
other forms of credit support from unaffiliated institutions, and generally take such other actions as may be neces-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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sary or incidental to the accomplishment of the foregoing.

As further indicated in your letter, a specific example of the type of transaction contemplated would be the follow-
ing. The Bank has a dealer paper program in which selected automobile dealers in the Bank's area originate motor
vehicle retail installment sales contracts in accordance with the Bank's current credit standards. The Bank purchases
contracts from dealers after a credit review by Bank personnel. It is planned that the Subsidiary would purchase the
contracts from the Bank and sell them to an unaffiliated special purpose trust (“the Trust”). The Trust in turn would
issue and sell, through a public offering underwritten by an investment bank, fixed-rate certificates evidencing undi-
vided fractiona interests in the pool of contracts held by the Trust. The certificates would be payable from the col-
lections on the contracts and from any necessary drawings on a letter of credit issued by an unaffiliated bank that
guarantees the Trust against loss on an as yet undertermined percentage of the pool of contracts held by the Trust.
Neither the Trust nor the holders of the certificates would have recourse to the Bank or the Subsidiary except for
breach of the representations made in connection with the sale of the contracts. Aside from that, the certificate hold-
ers would look only to the proceeds from the contracts and the letter of credit for payment, and the letter of credit
bank would have recourse only to amounts deposited in a special reserve fund which would result from the differ-
ence between the rate of interest payable to the certificate holders and the rate of interest payable on the contracts.
The Bank would continue to service the contracts for the Trust under a servicing agreement and would receive a
servicing fee. The Bank would also retain the right to receive the excess in the fund over what is required to satisfy
the letter of credit bank.

Since its enactment, the National Bank Act of 1864 has authorized national banks to “carry on the business of bank-
ing; by discounting and negotiating promissory notes, ... and other evidences of debt....” 12 U.S.C. 8§ 24 (Seventh).
The term “negotiating” authorizes a bank's transfer of its notes or other evidences of debt acquired in the course of
the banking business. See Danforth v. National State Bank, 48 F. 271 (3d Cir.1891); First National Bank of Salem v.
Elmer, 278 S.W. 826 (M0.App.1926). The Supreme Court has long recognized that the negotiation of evidences of
debt acquired through a national bank's express authority to lend money on the security of real estate is authorized as
part of the business of banking under 12 U.S.C. § 24 (Seventh). First National Bank of Hartford v. City of Hartford,
273 U.S. 548 (1927). Since national banks are also expressly authorized by the same statute to make loans on per-
sonal security, that reasoning is equally applicable here. The sale by a national bank of loan assets through its oper-
ating subsidiary to a trustee constitutes the negotiation of evidences of debt as expressly authorized by 12 U.S.C. §
24 (Seventh).

In addition to the express power to negotiate evidences of debt, the National Bank Act also gives national banks “all
such incidental powers as shall be necessary to carry on the business of banking.” 12 U.S.C. 8§ 24 (Seventh). A vari-
ety of tests for incidental powers has been propounded by the courts over the years, but even the most restrictive
test-that enunciated by the First Circuit in the Arnold Tours case-permits the sale of loan assets in the proposed
manner. In Arnold Tours, Inc. v. Camp, 472 F.2d 427 (1st Cir.1972), the court found that an activity qualifies as an
incidental power if it is*convenient or useful” to an expressly authorized banking power. The sale of loan assetsto a
trustee, who will subsequently issue pass-through certificates representing ownership interests in such assets, can be
“convenient or useful” to a bank's express power to loan money on personal security. Such sales provide liquidity
and enable the Bank to fund new loans.

In amore general sense, the ability to sell bank assets acquired in its ordinary course of businessis certainly “neces-
sary to carry on the business of banking.” The unrestricted ownership of property connotes the ability to transfer that
property by sale or otherwise, and sound management practice may require that banks sell or transfer their assets as
business conditions warrant. See letter of Emory W. Rushton, Deputy Comptroller for Multinational Banking, [Cur-
rent Devel opments] Fed.Banking L.Rep. (CCH) 1 85,602 (March 24, 1987).

Nor is the sale of Bank loan assets prohibited by the Glass-Steagall Act. Section 16 of the Act, 12 U.S.C. § 24 (Sev-
enth), limits the extent to which national banks can deal in and underwrite securities. The Bank's program will not
be affected by this provision because the pass-through certificates or other securities will be issued and underwritten

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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by athird party, not by the Bank or its Subsidiary. The Bank and the Subsidiary also will not be dealing in the in-
struments in the secondary market. Simply stated, neither one will engage in any securities activity within the pur-
view of the Glass-Steagall Act.

It is my opinion that the recently enacted moratorium on the Office's approval of certain bank securities activitiesis
not applicable to your proposal. Section 201(b) of the Competitive Equality Banking Act of 1987, Pub.L. No. 100-
86, 100 Stat. 552, provides in relevant part:
(2) A Federa banking agency may not authorize or allow by action, inaction, or otherwise ... any insured bank
or subsidiary or affiliate thereof to engage in the United States to any extent whatever-
(B) in any securities activity not legally authorized in writing prior to March 5, 1987....

The Bank and its Subsidiary will not be engaging in any “securities activity” under your proposal. As outlined above
their activity will be limited to the purchase and sale of loan assets, a traditional banking function expressly author-
ized by the National Bank Act, 12 U.S.C. § 24 (Seventh).

In sum, the Bank’s program is fully consistent with the national banking laws and the precedents of this Office and is
not prohibited by the Glass-Steagall Act. This conclusion is based upon the activities described in your letters of
April 8 and June 22, 1987, and tel ephone conversations with members of your staff. Any material change in the pro-
gram as you have described it might require adifferent conclusion, and | understand that you will file an appropriate
notification if you desire additional authority for the Subsidiary to engage in additional activitiesin the future.

Sincerely,
J. Michael Shepherd
Senior Deputy Comptroller for Corporate and Economic Programs

OCC Inter. Ltr. 416, Fed. Banking L. Rep. P 85,640, 1988 WL 284802 (O.C.C.)
END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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O

Comptroller of the Currency
Administrator of National Banks

Washington, DC 20219

Interpretive Letter #1005
June 10, 2004 September 2004

Fred H. Miller

President

National Conference of Commissioners on Uniform State Laws
211 E. Ontario Street, Suite 1300

Chicago, IL 60611

Lance Liebman
Director

American Law Institute
Executive Office
Philadelphia, PA 19104

Dear Messrs. Miller and Liebman:

I am writing in response to your letter of May 12, 2004, concerning the impact of recently
adopted OCC regulations concerning preemption of state laws ' on provisions of the Uniform
Commercial Code (UCC), which has been sponsored by NCCUSL and the ALL* There has been
some misunderstanding of the scope of the rules, and I welcome the opportunity to address your
questions.

First, the rule only preempts the types and features of state laws pertaining to making loans and
taking deposits that are specifically listed in the regulation. These are state laws for which
substantial precedent existed, prior to our adoption of the preemption rules, recognizing the
interference they pose to the ability of Federally chartered institutions to operate under uniform
Federal standards. The rule does not operate to preempt other types of State laws — laws that do
not appear on the lists in the regulation. Second, for all other types of laws, the OCC may
determine, on a case-by-case basis, in the same manner and employing the same judicially-
recognized standards of preemption that we applied to preemption issues prior to adoption of
these regulations, whether such non-listed state laws are preempted under such standards, which
are summarized by the “obstruct, impair, or condition” phrasing used in the rule. Finally, again

' 69 Fed. Reg. 1904 (January 13, 2004) (the preemption rule) (adding new §§ 7.4007 (deposit taking), 7.4008 (non-
real estate lending), and 7.4009 (other Federally authorized activities of national banks) and revising § 34.4 (real
estate lending)).

2 Your letter asks us to address the UCC sponsored by NCCUSL and the ALI, which has been the law in every state

for some 50 years. We are not undertaking to address non-uniform provisions that individual states may adopt and
elect to include in the body of their state commercial code.
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with respect to deposit taking and lending, the rule lists types of state laws that generally do
apply to national banks and provides, further, that state laws in addition to those listed also apply
if the OCC determines that they only incidentally affect a national bank's exercise of its Federal
powers or are "otherwise consistent" with those powers. In the preamble to the final rule, we
explained that state laws that “establish the legal infrastructure that makes practicable the
conduct of [the banking] business"® would not be preempted.

You have described the UCC as providing "the basic legal infrastructure for sales and leases of
goods, negotiable instruments and bank deposits and check collection, commercial funds
transfers, letters of credit, documents of title, investment securities and personal property secured
transactions, including loans." You have asked us to confirm your conclusion that:

the UCC is a body of state law that does not obstruct, impair, or condition the
ability of national banks to exercise fully the powers granted by federal law.
Rather those powers are implemented and supported by the UCC, which provides
a uniform law of general applicability on which parties rely in their daily
commercial transactions.

We agree. Accordingly, such provisions would not be preempted under the OCC's preemption
rules nor under the judicially-developed standards of preemption that would be applicable to the

preemption analysis of laws not specifically listed in our regulations.

I hope this letter is responsive to your concerns.

Sincerely,
/8! Julie £. Williams

Julie L. Williams
First Senior Deputy Comptroller and Chief Counsel

? 69 Fed. Reg. at 1913.
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Comptroller of the Currency
Administrator of National Banks

Washington, DC 20219

Interpretive Letter #1095
February 27, 2008 March 2008
12 CFR 37
Mr. Paul D. Egide
Director
State of Wisconsin
Department of Financial Institutions
PO Box 8041
Madison, Wisconsin 53708-8041

Dear Mr. Egide:

I am writing in response to two questions you posed concerning the OCC’s regulation governing
debt cancellation contracts, 12 C.F.R. part 37. | apologize for the delay in this reply. In brief,
your questions and our answers are as follows:

1. If a bank offers a debt cancellation contract (DCC) on a closed-end loan
that is repayable in 5 years, and the DCC provides protection for the full 5-year
loan term, can the bank collect the full cost of the DCC in monthly periodic
payments over the first year of the loan?

No. For the reasons discussed below, where a national bank’s DCC
provides protection on a closed-end loan repayable in 5 years, the bank cannot
collect the full cost of the DCC in monthly periodic payments over the first year
of the loan. To comply with the periodic payment option under section 37.5, the
bank must collect DCC fees in periodic payments (i) over the full 5-year term of
the loan, or (ii) until such time as the loan is repaid.

2. Can an automobile dealer sell a national bank’s DCC, as the bank’s agent,
in connection with the dealer’s automobile retail installment sales contract that the
dealer will assign to the bank, and does the OCC’s DCC regulation apply to this
transaction?

Yes. For the reasons discussed below, a national bank is authorized to
offer DCCs to consumers through automobile dealers by 12 U.S.C. 24(Seventh)
and 12 C.F.R. part 37, and the DCCs are subject to the standards of part 37 as
well.

224



Case: 09-56679 05/14/2010 Page: 3of5 ID: 7338170 DktEntry: 23-22

1. Payment of the DCC Fee
Section 37.5 of the DCC rule (Method of payment of fees) provides, in relevant part:

A bank may offer a customer the option of paying the fee for a contract in a single
payment, provided the bank also offers the customer a bona fide option of paying
the fee for that contract in monthly or other periodic payments.*

Section 37.5 permits the bank to offer a customer the option of paying a monthly or other
periodic payment for a DCC. The language of the regulation and its preamble establish that the
periodic payment must continue over the loan term or until the loan is paid. Section 37.5
requires a bona fide alternative to paying for the DCC in a single payment. The preamble
explains that the periodic payment is intended to operate on a “pay as you go” basis so that
customers would not be induced to pay “up front” for coverage they never receive because the
loan is prepaid.? The reference to “pay as you go” means the bank must permit the customer to
pay for the DCC in periodic payments over the term of the customer’s loan. Otherwise, if the
bank could collect the full DCC fee over a period that is shorter than the loan term, the bank
could collect payment “up front” for coverage that the customer may never receive if the loan is
prepaid. The OCC expressly intended to mitigate this possibility, as explained in the preamble to
the regulation.

Accordingly, where a national bank’s DCC provides protection on a closed-end loan repayable in
5 years, the bank cannot collect the full cost of the DCC in monthly periodic payments over the
first year of the loan. To comply with the periodic payment option under section 37.5, the bank
must collect DCC fees in periodic payments (i) over the full 5-year term of the loan, or (ii) until
such time as the loan is repaid.

! The OCC states in the preamble to the final rule adopting section 37.5 that, “The option [of paying the fee in
periodic payments] is ‘bona fide’ if it is not deliberately priced in such a way as to deter a customer from selecting
that option.” See 67 FR 58962, 58967 (September 19, 2002).

% The OCC states as follows in the preamble to the regulation:

We continue to believe that the approach that best balances encouraging banks to provide a viable
choice of products for consumers with discouraging unfair practices is to require banks to offer
both options [(i.e., a no-refund DCC or a refundable DCC)] so that a customer can choose between
a lower total fee or the availability of a refund. In our view, the potential for unfairness in a no-
refund product lies principally in the fact that the customer may be induced to pay “up front” for
coverage that he or she never receives because the loan is prepaid. This result is substantially
mitigated if the consumer has the option of DCC...coverage on a “pay as you go” basis.

67 FR 58962, 58967 (September 19, 2002).
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2. Sale of DCCs Through Automobile Dealers

In your letter, you also inquire about the applicability of 12 C.F.R. part 37 to DCCs offered on
retail installments sales contracts (RICs) originated by automobile dealers and assigned to
national banks.

We recently addressed this issue in an OCC interpretive letter.> As we explained in that letter,
part 37 provides that a “national bank is authorized to enter into debt cancellation contracts and
debt suspension agreements and charge a fee therefor, in connection with extensions of credit it
makes, pursuant to 12 U.S.C. 24(Seventh).”* Section 24(Seventh) authorizes a national bank to
engage in activities that are part of, or incidental to, the business of banking as well as to engage
in certain specified activities listed in the statute. “Negotiating promissory notes” and “loaning
money on personal security” are activities specified in section 24(Seventh).

Pursuant to part 37, national banks are authorized to enter into DCCs with respect to loans they
purchase as well as loans they originate directly. The OCC has previously indicated that a
national bank-owned RIC is the equivalent of a national bank loan.> Once purchased, a RIC is
treated for regulatory and reporting purposes the same as a loan originated by the bank.®
Therefore, the purchase of a RIC is a permissible exercise of a national bank’s lending powers
under section 24(Seventh) and thus constitutes an extension of credit on which a national bank
may offer a DCC under part 37.

In addition, a national bank may offer and sell DCCs through an agent. Section 24(Seventh)
states expressly that a national bank may use “duly authorized officers or agents” to exercise its
incidental powers.” Thus, national banks are authorized by federal law to offer, through agents,
DCCs on RICs that the bank purchases. Whether a particular third party — such as an auto dealer
— s acting as agent for a national bank with respect to the sale of a DCC depends on the terms of
the arrangement between the third party and the bank and the circumstances under which the
DCC is offered. For example, an auto dealer that offers a DCC provided by a national bank to a
customer whose RIC the bank has determined to purchase could, depending on the circumstances,

¥ See OCC Interpretive Letter No. 1093 (Oct. 29, 2007).
412 C.F.R. 37.1(a).

® See OCC Interpretive Letter No. 416 (Feb. 16, 1988) (referring to motor vehicle retail installment sales contracts as
“loan assets”); see also OCC Interpretive Letter No. 585 (June 8, 1992) (stating that the securitization of installment
sales paper is a permissible method for a national bank to sell its “loans”).

® The Federal Financial Institutions Examination Council’s call report instructions treat the purchase of retail
installment sales paper as a loan. FFEIC Form No. 031 and 041, item number 6.c. In addition, the discount of
installment consumer paper is a loan for purposes of the OCC’s lending limit rules. 12 C.F.R. 8§ 32.2(k) and
32.3(b)(2).

712 U.S.C. 24(Seventh); see also 12 C.F.R. § 7.1004; and SPGGC v. Ayotte, 488 F.3d 525, 532 (May 30, 2007)
(“Accordingly, we agree . . . that the National Bank Act authorizes national banks to engage agents to carry out
some of their activities.”)
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be acting as agent for that bank with respect to the offer and sale of the DCC. In such a case, the
fact that the dealer originated the RIC in the dealer’s own name would not necessarily mean that
the dealer could not act as the bank’s agent with respect to the DCC.

I trust this has been responsive to your inquiry.

Sincerely,

- signed -

Julie L. Williams

First Senior Deputy Comptroller
and Chief Counsel
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