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SCOTT J. HYMAN (State Bar No. 148709)

SEVERSON & WERSON

A Professional Corporation

The Atrium

19100 Von Karman Ave., Suite 700

Irvine, CA  92612

Telephone:  (949) 442-7110

Facsimile:  (949) 442-7118
Attorneys for Defendant
FAIRLANE CREDIT LLC
SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO, CENTRAL DIVISION – SMALL CLAIMS
	JAMES M. KINDER,



Plaintiffs,


vs.

FAIRLANE CREDIT, LLC,



Defendant.


	Case No.:  37-2008-00009227-SC-SC-CTL
FAIRLANE CREDIT, LLC’S POST-TRIAL BRIEF  RESPONDING TO PLAINTIFF’S EX PARTE LETTER TO THE COURT OF FEBRUARY 24, 2009.  
Date:  February 23, 2009
Time:  1:30 p.m. 

Dept.:  1


Plaintiff submitted a post-trial letter to this Court to supplement his almost 2-hour hearing before this Court – most of which he committed to arguing that, legally and factually, California state law can not apply an assumption of the risk defense to the Telephone Consumer Protection Act.   
Fairlane Credit submits this response at great concern of over-lawyering
 this small claims case.  
As to whether assumption of risk can be a defense to the TCPA, Judge Styn correctly ruled against Mr. Kinder that the defense should and does apply to a TCPA claim, and his analysis was well reasoned:  
In this state, the defense of assumption of the risk arises when the plaintiff voluntarily undertakes to encounter a specific known risk imposed by defendant’s conduct.  [citations omitted]  . . . As stated in Murphy v. Lanier (9th Cir. 2000) 204 F.3d 911, the TCPA “contemplates that private actions will be litigated in state court “if the state consents”.  [citations omitted]. . .
* * * * *
The Court finds applying assumption of the risk as a bar to Plaintiff’s TCPA (sic) consistent with the express language of 47 U.S.C. § 227(b)(3) (“if otherwise permitted by the laws or rules of court or State”) as recognized by caselaw”  (Ford Credit’s Trial Brief, Ex. C, pp. 3-4).  
In other words, a private right of action exists under the TCPA in state court only “if otherwise permitted by the laws or rules of court or state”.  Here, Judge Styn correctly ruled, as should this court, that California Courts only permit TCPA claims to proceed if such claims are subject to the defense of assumption of the risk. 

Fairlane Credit need not address the out-of-state cases Mr. Kinder cites; Mr. Kinder extensively litigated this issue before Judge Styn, by and through his counsel of record, citing the exact same cases he now cites again to this Court.  Attached hereto as Exhibits A-D, are true and correct copy of the parties’ briefing (excluding exhibits, for brevity’s sake) in the Coordinated Proceedings before Judge Styn.  This Court should reject the Plaintiff’s argument here for the exact same reasons Judge Styn did, which was based on the arguments set forth in the briefs of Liason Counsel in the Coordinated Proceedings.  This Court should not create inconsistent rulings.  
As both a legal and factual matter, the defense of assumption of the risk applies to TCPA actions in California courts, has been found to apply to this Plaintiff in particular, and must apply to the Plaintiff’s specific claim here against Fairlane.   
Judgment should be entered in Fairlane’s favor – a judgment which Plaintiff can not appeal.   (C.C.P. § 116.720).   
DATED:  February ______, 2009
Respectfully submitted,

Severson & Werson
A Professional Corporation

By:



Scott J. Hyman

Attorneys for Defendant

FAIRLANE CREDIT LLC

� Ford Credit’s counsel properly submits this response.  (C.C.P. § 116.530(c)(2) (“Nothing in this section shall prevent an attorney from doing any of the following:  testifying to facts of which he or she has personal knowledge and about which he or she is competent to testify”).  See also C.C.P. § 116.531.   


Mr. Kinder forwarded the undersigned no less than half a dozen e-mails and faxes in addition to the February 24, 2009 letter to Commissioner Katz and invited the undersigned to submit a brief to Commissioner Katz responding to his letter.   
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