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SCOTT J. HYMAN (State Bar No. 148709)

SEVERSON & WERSON

A Professional Corporation

The Atrium

19100 Von Karman Ave., Suite 700

Irvine, CA  92612

Telephone:  (949) 442-7110

Facsimile:  (949) 442-7118
Attorneys for Defendant
FAIRLANE CREDIT LLC
SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO, CENTRAL DIVISION – SMALL CLAIMS
	JAMES M. KINDER,



Plaintiffs,


vs.

FAIRLANE CREDIT, LLC,



Defendant.


	Case No.:  37-2008-00009227-SC-SC-CTL
FAIRLANE CREDIT, LLC’S objection to plaintiff’s motion to correct verdict


This is why Plaintiff has been declared a vexatious litigant.  Dissatisfied with an adverse judgment following Plaintiff’s unprecedented two-hour presentation of evidence and legal arguments in small claims court and following Plaintiff’s filing of voluminous post-trial briefing, Plaintiff now files a 112-paragraph evidentiary declaration and a 26-page, single spaced brief
 in support of a “Motion to Correct Judgment”.   Nothing in the limited jurisdiction of the small claims court permits it. 

First, Plaintiff’s Motion is a disguised appeal of an adverse judgment against the Plaintiff, which the Code of Civil Procedure prohibits.  (Code of Civ. Proc. § 116.710(a); Linton v. Superior Court (1997) 53 Cal.App.4th 1097, 1106-1106.)  A plaintiff, “having chosen the small claims forum, must accept the result.”  (Weil & Brown, Civil Proc. Before Trial, § 3:49 (TRG 2009).)  This reflects the “clear policy” embodied in the small claims statutory scheme “that a plaintiff electing to proceed in a small claims court is to be finally bound by an adverse judgment. . . . A small claims plaintiff, taking advantage of the speedy, inexpensive procedures and other benefits of that court, accepts all of its attending disadvantages such as the denial of the right to an attorney or to an appeal.”  (Cook v. Superior Court, (1969) 274 Cal.App.2d 675, 676.)  This is particularly true where, as here, the plaintiff has chosen this jurisdiction to side-step rulings declaring him a vexatious litigant.  It is also constitutionally proper.  (Superior Wheeler Cake Corp. v. Superior Court (1928) 203 Cal. 384, 387 (rejecting constitutional challenge because the “advantage voluntarily accepted must be held a complete compensation for the loss of a right to appeal”).)
Here, the Small Claims Court correctly entered judgment in Fairlane’s favor based on a correct application of the law to the facts.  But, even if the Court erred (which it did not), Plaintiff has no remedy, no right of appeal, and no right to file a “Motion to Correct.”  “The policy of precluding review of small claims judgments against plaintiffs is so strong that a small claims plaintiff cannot obtain appellate review even where he can demonstrate the small claims clearly erred as a matter of law.”  (Pitzen v. Superior Court, (2004) 120 Cal.App.4th 1374, 1380.)
  
Second, Plaintiff’s Motion does not seek any “correction”; it seeks a new trial and reversal. It is true that a Superior Court, following its own trial de novo of a defendant’s an appeal from the small claims court, can correct mistakes in the case of “a fraud on the court or void acts in excess of jurisdiction.”  (ERA-Trotter Girouard Assoc. v. Superior Court, (1996) 50 Cal.App.4th 1851, 1856-7).  That procedure, however, is not afforded a dissatisfied plaintiff in the Small Claims Court – as opposed to a defendant on appeal -- who is on the losing end of a judgment.  And, even if the small claims court could afford Plaintiff that procedure and/or remedy, nothing in the procedure allows a full re-trial and re-argument of the case as Plaintiff requests here.  There has been no fraud on the court or void act in excess of jurisdiction, and Plaintiff does not claim there was.  
 Plaintiff’s Motion to Correct should be stricken and/or denied.  (Civ. Proc. § 116.720(a).)   
DATED:  March 18, 2009
Respectfully submitted,

Severson & Werson
A Professional Corporation

By:



Scott J. Hyman

Attorneys for Defendant

FAIRLANE CREDIT LLC

� Plaintiff’s Motion should be rejected as violating the California Rules of Court’s prohibition against filing oversided briefs.  (C.R.C. 3.1113(d), (e)).  


� Accord Parada v. Superior Court (1977) 70 Cal.App.3d 766, 769 (“Both the small claims court and the superior court were in error in the basis upon which relief was denied to Parada.  That, however, does not resolve the matter. [Current section 116.710(a)] provided at the applicable time that a plaintiff in a small claims action may not appeal from an adverse judgment . . . Inherent in this scheme is, as is the case herein, the possibility of an occasional error of law that will be uncorrectable.”).





	08888/1687/719490.1
	OBJECTION TO PLAINTIFF’S 

MOTION TO CORRECT JUDGMENT


JU


08888/1687/719490.1
- 2 -
	
	SMALL CLAIMS TRIAL BRIEF


- 2 -
	08888/1687/719490.1
	OBJECTION TO PLAINTIFF’S 

MOTION TO CORRECT JUDGMENT



