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Request for Leave and Statement of Interest 

Pursuant to Federal Rule of Appellate Procedure 29(a) and (b), the 

California Bankers Association (“CBA”) respectfully requests leave of Court to 

file the attached proposed Brief of Amicus Curiae (the “Brief”) in support of the 

Petition of appellee MBNA America Bank, N.A. (“MBNA”) for Rehearing and 

Rehearing En Banc (the “Petition”).  The CBA respectfully requests that the 

Petition be granted for the reasons set forth therein and for the additional reasons 

addressed in the attached Brief.  The issues presented in the Petition and Brief are 

of great importance to the banking community, and merit this Court’s full 

attention. 

The CBA is a nonprofit organization established in 1891 that represents 

most of the FDIC-insured depository financial institutions in the State of 

California.  CBA’s members range in size from small community banks to the 

largest banks in the country.  The majority of CBA’s members provide some form 

of consumer credit, including, but not limited to, in the form of credit cards, 

mortgages or other loans.  CBA frequently represents its members in state and 

federal courts through the filing of amicus briefs and letters in matters that have a 

significant impact on the banking industry.  This appeal is such a matter.   

 CBA presents in the attached Brief a short discussion of the following issues 

that have not been addressed from an industry perspective in the Petition:  (1) the 
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industry need for a single national credit reporting system, including standard 

obligations on the creditors and lenders that choose to voluntarily participate in the 

system; (2) the practical effect of the Panel’s January 12, 2009 opinion, which will 

be to permit direct litigation against furnishers of credit information for inaccurate 

or incomplete credit reporting under California Civil Code section 1785.25(a), 

something which has never previously been allowed due to the preemptive effect 

of the Federal Fair Credit Reporting Act, 15 U.S.C. § 1681, et seq. (the “FCRA”); 

and (3) the chilling effect on the banking industry, and credit reporting system in 

particular, from increased litigation, including, in particular, the possibility that 

many furnishers will limit the amount of information they furnish or will cease 

reporting any information altogether.   

 Accordingly, pursuant to Federal Rule of Appellate Procedure 29(a) and (b), 

CBA respectfully requests leave to file the attached Brief of Amicus Curiae in 

Support of the Petition of MBNA for Rehearing and Rehearing En Banc. 

Respectfully submitted, 
 
JULIA B. STRICKLAND 
MARCOS D. SASSO 
STROOCK & STROOCK & LAVAN LLP 
 
By: /s/ Julia B. Strickland 
 Julia B. Strickland 
 
Attorneys for Amicus Curiae 

Dated:  March 9, 2009 

 CALIFORNIA BANKERS 
ASSOCIATION 
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CORPORATE DISCLOSURE STATEMENT 
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counsel of record for amicus curiae CALIFORNIA BANKERS ASSOCIATION 

(“CBA”), certifies that CBA is a California non-profit organization and has no 

corporate parent.  There are no publicly-held companies that own 10% or more of 

CBA’s stock. 

JULIA B. STRICKLAND 
MARCOS D. SASSO 
STROOCK & STROOCK & LAVAN LLP 
  

By: /s/ Julia B. Strickland 
 Julia B. Strickland 
 
Attorneys for Amicus Curiae 

Dated:  March 9, 2009 

 CALIFORNIA BANKERS 
ASSOCIATION 
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I.  STATEMENT OF INTEREST AND SUMMARY OF ARGUMENT 

 Pursuant to Federal Rules of Appellate Procedure 29(a) and 35(a), the 

California Bankers Association (“CBA”) joins in the Petition of appellee 

MBNA America Bank, N.A. (“MBNA”) for Rehearing and Rehearing En Banc 

(the “Petition”) and respectfully requests that the Petition be granted for the 

additional reasons addressed below.  Pursuant to Federal Rule of Appellate 

Procedure 35(a)(2), this appeal involves a question of exceptional importance.  

Indeed, the issues presented in the Petition are of great importance to the 

banking community, and merit this Court’s full attention. 

 The CBA is a non-profit trade association established in 1891 that 

represents most of the FDIC-insured depository financial institutions in the 

State of California.  CBA’s members range in size from small community banks 

to the largest banks in the country.  Many of CBA’s members issue credit cards 

and most of them provide some form of consumer credit.  In addition, most, if 

not all, of CBA’s members report some form of consumer information to credit 

reporting agencies (“CRAs”), as part of the national credit reporting system 

established by the Federal Fair Credit Reporting Act, 15 U.S.C. § 1681, et seq. 

(the “FCRA”).  Importantly, a single national standard for enforcing credit 

reporting obligations is essential to the health of the banking and consumer 

lending system. 
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 From an industry perspective, rehearing and rehearing en banc are 

necessary here because, pursuant to Federal Rule of Appellate Procedure 

35(a)(2), the Panel’s January 12, 2009 opinion (the “Opinion”) involves a 

question of exceptional importance as to which there is an overriding need for 

national uniformity.  Each of CBA’s members likely will be adversely affected 

by the Opinion because the Opinion creates precedent wholly unique to 

California by permitting consumers for the first time directly to sue furnishers 

of credit information under California Civil Code section 1785.25(a) for 

allegedly inaccurate or incomplete reporting in the first instance.  In addition to 

setting California apart, the private right of action created by the Opinion is 

contrary to express language of the FCRA and its well-founded policy 

underpinnings.  The Opinion, if not corrected, will be uniquely harmful to the 

credit reporting system and will result in an overall reduction in availability of 

credit data about California’s residents. 

 Of utmost urgency, the Opinion undermines the uniform, consistent and 

predictable standards for a furnisher’s credit reporting obligations, as set out in 

the FCRA.  Congress mandated consistency in the treatment of furnishers.  

Wholly contrary to this mandate, the Opinion allows inconsistent application of 

liability on furnishers by, on the one hand, recognizing that the FCRA (under 15 

U.S.C. §§ 1681s-2(c) and (d)) prohibits the private enforcement of a furnisher’s 
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duty of accurate credit reporting, while, on the other, permitting private 

enforcement of the identical duty under California state law.  In so holding, the 

Opinion creates a California standard for furnisher liability which is both 

different from the FCRA and unique among the States.  This inconsistency 

upends the settled system for furnisher reporting established by the FCRA.   

 There can be little doubt that the chasm created by the Opinion will result 

in substantially increased litigation, with private litigants seeking to avail 

themselves of courts in California.  This increased litigation will have a 

substantial impact on the viability of the credit reporting system in general, as 

well as on CBA’s membership directly.  The credit reporting system depends 

upon the voluntary participation of creditors and lenders.  Faced with the 

possibility of increased litigation, out of an abundance of caution, creditors and 

lenders likely will limit the information they furnish to CRAs or otherwise 

cease reporting information altogether.  Creditors’ reluctance to report 

information will have a crippling effect on the credit reporting system, to the 

detriment of not only banks and consumer lenders, but also the consumers who 

rely on the system to obtain credit. 

 As set forth herein and in MBNA’s Petition, CBA respectfully submits 

that rehearing and rehearing en banc of the appeal are essential. 
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II.  ARGUMENT 

A. The Opinion Upsets The Critical Balance Established By The FCRA 
And Undermines The Continued Vitality Of A Uniform Credit 
Reporting System.   

A single national standard for enforcing credit reporting obligations is 

essential to the health of the banking and consumer lending system.  A national 

credit reporting system provides creditors with an efficient and effective means 

of obtaining information on consumers when making credit-granting decisions, 

benefiting both creditors and consumers.  As enacted and amended, the FCRA 

is a comprehensive federal statutory scheme crafted to recognize the essential 

balance between encouraging creditors’ voluntary participation, in part by 

protecting creditors against burdensome, as well as frivolous, litigation, while at 

the same time providing consumers with a method of correcting inaccurate 

information.  It is essential to the vitality of that system that creditors be 

encouraged to add data promptly, and without fear of litigation, but with an 

opportunity to correct erroneous information after it is brought to their 

attention.  “An elaborate mechanism has been developed” for credit reporting in 

this country, and Congress’s intent was to regulate the system in a manner that 

protects the rights of both consumers and lenders who furnish data into the 

system.  15 U.S.C. § 1681(a)(2).   

Case: 06-17226     03/09/2009     Page: 12 of 21      DktEntry: 6838631



LA 51126543v1 - 5 - 

Importantly, no law requires any creditors to furnish data to any CRAs, 

and they receive no financial compensation for furnishing data.  Rather, the 

entire credit reporting system depends upon creditors’ voluntary furnishing of 

data to the three major CRAs.  See An Overview of Consumer Data and Credit 

Reporting, Federal Reserve Bulletin, February 2003, at 49 (“Reporting entities 

submit information to credit reporting agencies on a purely voluntary basis; no 

state or federal law requires creditors to report data to the companies.”); 

Dolores S. Smith, Director, Division of Consumer and Community Affairs, 

Testimony before the U.S. Senate Committee on Banking, Housing and Urban 

Affairs on the National Credit Reporting System, July 29, 2003 (“Participation 

in the U.S. credit reporting system is voluntary.  Creditors are not required to 

obtain consumer reports before making credit decisions, although most 

creditors rely on consumer reports for risk-management purposes.  Creditors are 

also not required to furnish information to consumer reporting agencies.”).1 

Clearly, the system only is valuable with widespread participation by 

creditors and lenders.  Congress expressly acknowledged this by ensuring that 

                                           
1 Relevant excerpts of the February 2003 Federal Reserve Bulletin and the 
Smith testimony are attached to the accompanying Addendum.  The full text of 
both documents are available, respectively, at 
https://federalreserve.gov/pubs/bulletin/2003/0203lead.pdf, and 
http://www.federalreserve.gov/boarddocs/testimony/2003/20030729/default.ht
m. 
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consumers possess no direct private right of action to sue furnishers for 

inaccurate or incomplete reporting in the first instance.  See 15 U.S.C. § 1681s-

2(c); see also Nelson v. Chase Manhattan Mortg. Corp., 282 F.3d 1057, 1059 

(9th Cir. 2002).  Rather, under 15 U.S.C. § 1681s-2(b), furnisher liability 

attaches only if, after receiving a consumer dispute from a credit reporting 

agency, the furnisher fails to conduct a reasonable investigation of the dispute.  

See 15 U.S.C. § 1681s-2(c); see also Nelson, 282 F.3d at 1059-60.  This 

filtering mechanism is critical to maintaining the balance inherent in the FCRA.  

Without it, there would be no national, uniform credit reporting system, and 

Congress could not encourage the furnishers’ widespread participation in the 

system, reduce the furnishers’ exposure to burdensome and frivolous litigation 

and provide consumers with a consistent procedure for correcting inaccurate 

information. 

 The Opinion, however, upends this critical balance, and undermines the 

consistency and predictability essential to furnishers, by allowing consumers to 

circumvent the FCRA and bring direct actions under California Civil Code 

section 1785.25(a) (“Section 1785.25(a)”) against furnishers for inaccurate or 

incomplete credit reporting based on any type of disputed credit information – 

something the FCRA has never allowed.  The inconsistency inherent in this 

conclusion is readily apparent.  There unquestionably is no private right of 
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action to enforce a furnisher’s duties under the FCRA to provide accurate 

information in the first instance.  That is a subject of enforcement by Federal 

and State agencies and officials only.  15 U.S.C. §§ 1681s-2(c), (d).  The 

Opinion, however, would expand furnishers’ legal risk and expense 

dramatically by permitting consumers to bring direct actions to enforce the very 

same duties under California law.  California now stands alone among the fifty 

states in affording consumers a private right of action.2   

 By introducing an inconsistency, the Opinion further directly undermines 

the predictability mandated by Congress in the FCRA.  To achieve the goals of 

the credit reporting system, furnishers require consistency and predictability.  

Absent uniform standards, the vitality of credit reporting as we know it is 

threatened, which will adversely impact lenders and consumers alike.   

 Further impairing the vitality of voluntary reporting, the Opinion raises 

the question of whether Section 1785.25(a) imposes a heightened liability risk 

for furnishers since it does not include a mechanism (as the FCRA does) 

                                           
2 15 U.S.C. § 1681t-(b)(1)(F) of the FCRA also saves from preemption a 
Massachusetts provision (Mass. Gen. Law 93 § 54A(a)) that is similar to 
Section 1785.25(a).  However, the courts that have considered the issue have 
construed 15 U.S.C. § 1681t(b)(1)(F) as continuing to preempt private causes of 
action under the Massachusetts statute.  See Gibbs v. SLM Corp., 336 F. Supp. 
2d 1, 13 (D. Mass. 2004), aff’d, Gibbs v. SLM Corp., No. 05-1057, 2005 WL 
5493113 (1st Cir. Aug. 23, 2005).  Thus, the Opinion also creates a split 
between the circuits.   
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allowing furnishers to investigate and cure any alleged inaccurate reporting so 

as to avoid liability and filtering out frivolous and burdensome lawsuits 

premised on any type of consumer dispute, whether written or oral, made 

directly to the furnisher.  Perfect reporting is not, and never has been, the 

standard under the FCRA, particularly with respect to furnishers.  It is estimated 

that billions of items of consumer data are reported voluntarily each month by 

approximately 30,000 furnishers to the CRAs on approximately 200 million 

U.S. consumers, resulting in the issuing of more than 1.5 billion reports 

annually.  See Federal Trade Commission, Report to Congress Under Sections 

318 and 319 of the Fair and Accurate Credit Transactions Act of 2003, at 8-9 

(2004).3  Thus, the massive amount of information furnished each month 

heightens the sheer impossibility of perfection in reporting in the first instance, 

and reinforces the importance of the FCRA’s filtering mechanism to cure any 

alleged reporting inaccuracies.  Any ambiguity in the liability standard, and any 

suggestion of a heightened liability risk without the critical “cure” mechanisms 

provided by the FCRA, obviously discourages voluntary reporting.  Many 

lenders – and certainly smaller ones with limited compliance budgets – will 

                                           
3 The full text of the Report is available at 
http://www.ftc.gov/reports/FACTACT/FACT_Act_Report_2006.pdf. 
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come to the conclusion that the safest course is not to report at all.  This is a 

further, equally serious threat to the system. 

 Finally, and of great import, the CBA and its members are continually 

concerned over the proliferation of litigation in California.  The Opinion opens 

the door to a multitude of lawsuits against furnishers from California 

consumers, as well as from non-California consumers against furnishers located 

in California.  This decision will have a chilling effect on the industry, and 

credit reporting in particular.  The CBA’s members should be able to 

reasonably plan for future litigation expenses.  The Opinion makes such 

planning nearly impossible given the large size of California’s population, all of 

whom could be potential litigants.  The increased litigation, and the associated 

substantial burden and expense, inevitably will lead creditors and lenders either 

to limit the information they furnish or to cease reporting such information 

altogether, to the detriment of consumers and the credit reporting system.   
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III.  CONCLUSION 

 For the foregoing reasons and the reasons set forth in MBNA’s Petition, 

CBA respectfully requests that the Court grant rehearing and rehearing en banc, 

as appropriate.  

Respectfully submitted, 
 
JULIA B. STRICKLAND 
MARCOS D. SASSO 
STROOCK & STROOCK & LAVAN LLP 
  

By: /s/ Julia B. Strickland 
 Julia B. Strickland 
 
Attorneys for Amicus Curiae 

Dated:  March 9, 2009 

 CALIFORNIA BANKERS 
ASSOCIATION 
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CERTIFICATE OF COMPLIANCE PURSUANT  
TO CIRCUIT RULES 35-4 AND 40-1 

 
 I certify that pursuant to 9th Cir. R. 35-4 and 40-1, the attached amicus 

brief in support of rehearing and rehearing en banc is proportionally spaced, has 

a typeface of 14 points or more and contains 1,917 words. 

Date:  March 9, 2009 

              s/ Julia B. Strickland    
        Julia B. Strickland  
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