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	Effective on June 15, 2009, the Califor​nia Foreclosure Preven​tion Act of 2009 (“Act”; Civ. Code, §§ 2923.52 et seq.) is intended to induce loan servicers to adopt loan modification programs that meet state guidelines.

Federal programs to encourage loan modifications may subsume this state ef​fort, but, at a minimum, loan servicers will need to file exemption requests with Cali​fornia regulators.
The Added 90-Day Wait

To induce loan servicers to implement approved loan modification programs, the Act provides that “a mortgagee, trustee, or other person authorized to take sale shall not give notice of sale until at least 90 days after the lapse of three months” fol​lowing recordation of the notice of default.  (Civ. Code, §§ 2923.52(a), 2924(a)(3).)  The additional 90-day delay is supposedly required “in order to allow the parties to pursue a loan modification to prevent foreclosure.”  (Ibid.)
A notice of sale must include a declara​tion by the loan servicer stating (a) whether the loan servicer has obtained a final or temporary order of exemption under § 2923.53 that is current and valid on the date the notice of sale is filed; and (b) whether the mortgage is exempt from the Act’s 90-day delay requirement under § 2923.52 or § 2923.55 (see below).  (Civ. Code, § 2923.54(a).)
	
	Approved Modification Program 

A loan servicer with a satisfactory loan modification program can obtain a certifi​cate of exemption from state regulatory of​ficials and thus avoid the added 90-day de​lay discussed above.  (Civ. Code, §§ 2923.52(b), 2923.53(a).)
Under emergency final regulations that will take effect on June 1, 2009 categorical ap​proval is given to a loan modification program that satisfies the Home Affordable Modification Program Guidelines issued by the Depart​ment of the Treasury on March 4, 2009.  (10 Cal. Code Regs. §2923.1(b).)

Other loan modification programs may still be approved if they (a) are intended to keep California bor​rowers in their homes “when the anticipated recovery under the loan modification or workout plan exceeds the anticipated recov​ery through foreclosure on a net present value basis;” (b) attempt, on an aggregate basis, to reduce borrowers’ housing-related debt (i.e., total monthly loan payment plus insurance and taxes) to 38% or less of the borrower’s gross income, (c) involve a com​bination of interest rate reduction, ex​tension of the amortization schedule, defer​ral or reduction of loan prin​cipal, or compli​ance with a federally man​dated loan modifi​cation program, and (d) require the servicer, in choosing a modi​fication solution, to “seek to achieve long-term sustainability for the borrower.”  (Civ. Code, § 2923.53(a)(1)-(4).)  

	Exemption Requests

A mortgage loan servicer may apply to the appropriate state licensing agency for a certificate of exemption, showing in its ap​plication that it has implemented a loan modification program which complies with the Act and regulations.  (Civ. Code, § 2923.53(b)(1).)  

The licensing agency must issue a temporary certificate of exemption on re​ceipt of the servicer’s application.  (Civ. Code, § 2923.53(b)(2).)  The agency must issue a final certificate of exemption or deny the application within 30 days there​after.  (Civ. Code, § 2923.53(b)(3).)  A state website will list names of servicers to whom final certificates of exemption have been issued.  (Civ. Code, § 2923.53(f).).

California state-chartered banks, thrifts and credit unions should apply for exemp​tions from the Department of Financial In​stitutions.  Licensees of the Department of Real Estate should apply to that agency for exemption.  Entities licensed under the Fi​nance Lenders Law or the Residential Mort​gage Lenders Law and all other loan ser​vicers should apply to the Department of Corporations.  (10 Cal. Code Regs. §2923.7.)

Exemption requests should be filed be​fore the Act becomes effective on June 15 in order to avoid the added 90-day wait.

Federally Chartered Entities

Federally chartered institutions will probably wish to apply for exemption.  State laws governing lien foreclosure are ex​cepted from the otherwise broad pre​emptive language in OCC and OTS regu​lations.  So the added 90-day wait may ap​ply to federal institutions that do not obtain an exemption.

Enforcement
The Act provides for administrative but not private enforcement of its requirements.  
	
	The Act expressly validates otherwise proper fore​closure sales held in violation of
the Act’s requirements.  (Civ. Code, § 2923.54(b).)
Loans To Which The Act Applies

The Act applies only to loans that meet the following four requirements:  (1) the mortgage was recorded between January 1, 2003 and January 1, 2008, inclusive, (2) the mortgage is a first deed of trust en​cumber​ing residential real property, (3) the bor​rower occupied that property as his/her principal residence “at the time the loan be​came delinquent” and (4) a notice of de​fault has been recorded on the property.  (Civ. Code, § 2923.52(a).)

A loan is exempted from the Act’s pro​tections if (a) the borrower has surren​dered the property, (b) the borrower has con​tracted with an entity whose primary busi​ness is advising people who have de​cided to leave their homes regarding how to extend the foreclosure process and avoid their con​tractual obligations to mortgagees or benefi​ciaries, or (c) the borrower has filed a bank​ruptcy petition and the bank​ ruptcy court has not entered an order clos​ing or dismiss​ing the case or granting relief from a stay of foreclosure.  (Civ. Code, §2923.55(a)-(c).)

Effective Date

The added 90-day delay will become ef​fective on June 15, 2009.

Questions

For more information contact:

Sunny S. Huo at (415) 677-5519 or ssh@severson.com or any of the Financial Services Group attorneys.
This Alert was drafted to provide accurate and authoritative information with respect to the subject matter covered.  In publish​ing this Alert, neither the author nor the pub​lisher is engaging in rendering legal or other professional services.  If legal advice or other expert assistance is required, the indi​vidualized services of a professional should be sought.
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